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The question whether the business of in- 
surance is a ‘‘trade’’ within the meaning of 
anti-trust laws, recently came before the Su- 
preme Court of Texas in Queen Ins. Co. 
v. State. A statute of that State enacted 
in 1889, defines a trust as a combination to 
create restrictions in trade; to prevent com- 
petition in making, selling, or buying mer- 
chandise or commodities; to fix, at any 
standa.:1 controlling its price to the public, 
article «ommodity of merchandise or com- 
merce intended for sale, use, or consumption 
in the State; to make or perform any agree- 
ment not to sell or dispose of any article or 
commodity of trade, use, merchandise, com- 
merce, or consumption below a common 
standard, so as to prevent free competition, 
etc. It was held in the case cited not to ap- 
ply to a combination of fire insurance com- 
panies to fix uniform rates of insurance and 
agents’ commissions throughout the State. 

The same act after defining trusts, provides 
forfeiture for corporations, and punishment 
for individuals, who violate its provisions, de- 
clares such violation a conspiracy against 
trade, and prescribes the necessary allega- 
tions of an indictment under the act, and the 
proof required. It was held that the statute 
is not a nullity for failure to expressly de- 
clare trusts unlawful, nor the acts constitut- 
ing a trust punishable, nor any act a viola- 
tion of its provisions, such declarations being 
clearly implied. 

The court came to the conclusion that a 
combination of fire insurance companies to 
fix uniform rates of insurance and agents’ 
commissions throughout the State, though 
possibly unenforceable among its members as 
an unreasonable restraint of trade at 
common law, is not enjoinable by the public, 
nor a ground for forfeiting its members’ fran- 
chises, since the business is not one in which 
the public has an interest as in that of a com- 
mon carrier or other corporation having the 
power of eminent domain, or of a dealer in a 
staple which is a prime necessary of life; nor 
is it a professional service to which the public 
isentitled. This case is in direct conflict with 
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a late Kansas case (33 Cent. L. J. 277), 
wherein the scope of ‘‘anti-trust’’ laws was 
somewhat broadened and made to include the 
business of insurance. 


——— perenne 


Considerable interest has been aroused by 
a late decision rendered by Judge Gross- 
cup, of the United States District Court at 
Chicago, in construing an amendment to the 
interstate commerce law passed by congress a 
little over a year ago. This amendment was 
intended to meet the decision of the Supreme 
Court of the United States in the Counselman 
case, which was to the effect that a witness 
before a federal grand jury investigating vio- 
lations of the interstate commerce law was 
within his privilege in refusing to answer 
questions intended to elicit the fact whether 
he had obtained certain rebates, drawbacks 
and rates less than tariff rates in violation of 
provisions of the interstate commerce law. 
The privilege of the witness in such cases 
was successfully claimed under the provisions 
of the fifth amendment to the Constitution of 
the United States, which provides among 
other things that no person shall be compelled 
in any criminal case to be a witness against 
himself. The Supreme Court in this case 
passed upon section 860 of the Revised Stat- 
utes of the United States, which provides that 
no evidence obtained from a party by means 
of a judicial proceeding shall be given in evi- 
dence or in any manner used against him or 
his property or estate in any court of the 
United States in any criminal proceeding or 
for the enforcement of any penalty or for- 
feiture, taking the view that this provision 
was not a full substitute for that contained in 
the fifth amendment. 

The commission sought to meet this decis- 
ion by procuring the enactment, on Febru- 
ary 11, 1893, of an amendment to the law in 
effect providing that no person shall be ex- 
cused from testifying or producing books, 
papers, tariffs, contracts, agreements and 
documents in «ny case or proceeding, crimi- 
nal or otherwise, based upon the interstate 
commerce act, on the ground that the same 
may tend to criminate him or subject him to 
a penalty or forfeiture, but that any person 
so testifying shall not be prosecuted or sub- 
jected to any penalty or forfeiture on account 
of any transaction, matter or thing concern- 
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ing which he may testify or produce the doc. 
umentary or other evidence. 

Notwithstanding this law, certain freight 
agents of interstate roads dezline:l to answer 
similar questions to those which were 
asked by the grand jury in the Counsel- 
man case, on the ground that answer's thereto 
would tend to criminate them or lead to dis- 
closures which would tend to criminate them. 
These refusals raised the question whether 
the act of 1893 was violative of the spirit of 
the fifth amendment, it being claimed, on the 
other hand, that that act afforded all the im- 
munity that the fifth amendment was intended 
to provide. 

Judge Grosscup held that in the absence 
of the statute of February 11, 1893, the wit- 
nesses had the undoubted constitutional right 
of silence and he took the view that they had 
right to stand upon that constitutional right 
and refuse the grace of the legislative or ex- 
ecutive power. In his view the act in ques- 
tion was not a complete substitute for the 
fifth amendment as regards the immunity 
granted, for whereas the former only pro- 
tected against law inflicted pains and penal- 
ties. the latter was intended to secure a com- 
plete silence as to one’s former acts of a 
criminal nature without reference to the 
question of prose2zution. 


NOTES OF RECENT DECISIONS. 


FepERAL Courts—JvuRIsDICTION—DIVERSE 
CitizensHip — District or Resipence.—In 
Central Trust Co. v. McGeorge, 14 S. C. 
Rep. 286. decided by the Supreme Court of 
the United States, it was held that a federal 
court has jurisdiction of a suit between cor- 
porations created by different States, though 
neither is created by the State in which the 
suit is brought, when the defendant by enter- 
ing a general appearance and pleading to the 
merits waives its personal privilege of being 


sued in the district of its residence. 
It was also held that the voluntary 
action of a defendant corporation in 


waiving -uch privilege cannot be overruled 
at the instance of stockholders and creditors 
not parties to the suit as brought, but who 
were permitted to become such by an inter- 
vening petition. Mr. Justice Shiras said in 
part: 

In Ex parte Schollenberger, 96 U. 8S. 378, which 








arose under the judiciary act of 1875, it was said: 
“The act of congress prescribing the place where a 
person may be sued is not one affecting the general 
jurisdiction of the courts. Itis rather in the nature 
of a personal exemption in favor of a defendant, and 
itisone which he may waive. If the citizenship of 
the parties is sufficient, a defendant may consent to be 
sued anywhere he pleases, and certainly jurisdiction 
will not be ousted because he has consented.” 

So, under the act of February 18, 1875 (18 Stat 316), 
which exempted national banks from suits in State 
courts in counties other than the county or city in 
which the bank was located, it was held, in Bank v. 
Morgan, 132 U.S. 141,10 Sup. Ct. Rep. 37, that such 
exemption was a personal privilege, which could be 
waived by appearing to such a suit brought in another 
county, and making defense without claiming the 
immunity granted by congress. : 

Railway Co. v. McBride, 141 U.S. 127, 131, 11 Sup. 
Ct. Rep. 982, was a case wherein it was contended 
in this court that the court below—the Circuit Court 
of the United States for the western district of Arkan- 
sas—had no jurisdiction, because the suit was brought 
against a railway company whose domicile was in 
another State, and therefore within the operation of 
the judiciary act of 1887, as amended in 1888, provid- 
ing that no suit shall be brought against any person 
in any other district than that whereof he is an inhab- 
itant; but it was held (citing Hx parte Schollenberger, 
96 U. S. 378, and Bank v. Morgan, 132 U.S. 141, 10 
Sup. Ct. Rep. 37) that, “without multiplying author- 
ities on this question, it is obvious that the party who, 
in the first instance, appears and pleads to the merits, 
waives any right to challenge thereafter the jurisdic- 
tion of the court, on the ground that the suit had been 
brought in the wrong district.” 

The court below based its ruling on Shaw v. Mining 
Co ,145U S. 444,12 Sup. Ct. Rep. 935, and on Southern 
Pac. Co. v. Denton, 146 U. S. 202, 13 Sup. Ct. Rep. 44, 
and it is true that the right of a corporation to avail 
itself of the exempting clause of the act of 1887 was 
there maintained; butin both cases the defendants 
specially appeared and set up such right,—in the one 
case by a motion to set aside the service of the process, 
and in the other by a special demurrer. 

The opinion in Shaw v. Mining Co. contains a full 
history of the legislation on this subject, and refers to 
the several questions that have arisen and been de- 
termined by this court under such legislation. The 
court, speaking through Mr. Justice Gray, said: ‘“The 
Quincy Mining Company, a corporation of Michigan, 
having appeared specially for the purpose of taking 
the objection{that it could not be sued in the southern 
district of New York by acitizen of another State, 
there can de no question of waiver, such as has been 
recognized where a defendant has appeared generally 
in a suit between citizens of different States, brought 
ina wrong district. All that is now decided 
is that, under the existing act of congress, a corpora- 
tion incorporated in one State, only, cannot be com- 
pelled to answer in a Circuit Court of the United 
States held in another State, in whichit has a usual 
place of business, to a civil suit, at law or in equity, 
brought by a citizen of a different State.” 

In Southern Pac. Co. v. Denton, where the subject 
was again elaborately discussed, it was said: ‘It may 
be assumed that the exemption from being sued ip 
any other district might be waived by the corporation 
by appearing generally, or by answering to the merits 
of the action, without first objecting to the jurisdic- 
tion;’’ and the case of Railway Co. v. McBride, 141 U. 
S, 127, 11 Sup. Ct. Rep. 982, was cited to that effect. 
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The eourt below suggested that the present case is 
distinguishable from the others in which it was held 
that the right of exemption might be waived, in that 
neither the plaintiff nor the defendant resided in the 
district in which the suit was brought,—that is, the 
Mercantile Trust Company, the plaintiff, had its resi- 
dence in New York, and the Virginia, Tennessee & 
Carolina Company, the defendant, was a corporation 
ef New Jersey. 

But asimilar state of facts existed in the case of 
Shaw v. Mining Co., inasmuch as Shaw, the plaintiff, 
was a citizen of Massachusetts, and the mining com- 
pany was a corporation of the State of Michigan, and 
the suit was brought in the Circuit Court for the 
southern district of New York. Nordo we see any 
reason for a different conclusion, as to the subject of 
waiver, when the question arises where neither of the 


parties is a resident of the district, from that reached- 


where the defendant only is such resident. 





Carriers—INJuRY TO PassENGER — Rwun- 
away HorsEs—PREsUMPTION OF NEGLIGENCE. 
—In Budd v. United Carriage Co., 35 Pac. 
Rep. 660, which was an action against a car- 
rier, operating coaches for injuries to a pas- 
senger, the Supreme Court of Oregon holds 
that evidence that the horses ran and kicked 
and that the driver lost all control over them, 
raises a presumption that defendant, in dis- 
regard of its duty, provided wild and unsafe 
horses and a careless and incompetent driver ; 
and also holds that such carrier is not re- 
lieved from liability for an irjury caused by 
driving a team over an unsafe road by show- 
ing that the injured passenger directed him 
to drive over such road. Lord, C. J., says, 
inter alia: 

As the relation of carrier and passenger is admitted, 
does the fact that the plaintiff sustained an injury, 
under the circumstances indicated, make a prima facie 
ease of negligence against the defendant? he general 
rule undoubtedly is that, in actions for personal in- 
juries caused by the alleged negligence of the defend- 
ant, the plaintiff is required to produce some evidence 
of aegligence to warrant the judge in submitting the 
ease to the jury. ‘But when the cause of the accident 
is shown to be under the management of the defend- 
ant or his servants, and the accident is such as, in the 
ordinary course of things, does not happen, if those 
who have the management use proper care, it affords 
reasonable evidence for the jury, in the absence of 
explanation by the defendant, that the accident arose 
from want of proper care.” Scott v. London Docks 
Co., 8 Hurl. & C. 596. The law imposes the duty upon 
the proprietor of a stagecoach or other public vehicle 
to provide a reasonably safe conveyance, drawn by 
steady horses, with secure harness, and a skillful 
and competent driver. Inthe discharge of this duty 
the carrier is bound to use the utmost care and dili- 
gence of cautious persons to prevent injury to passen- 
gers. In Crofts vy. Waterhouse, 3 Bing. 321, Best, C. 


J., said: “The coachman must have competent skill, — 


and use that skill with diligence. He must be well 
acquainted with the road he undertakes to drive. He 
must be provided with steady horses, a coach and 
harness of sufficient strength, and properly made, and 





also with lights by night. If there be the least failure 
in any one of these things, the duty of the coach pro- 
prietors is not fulfilled, and they are answerable for 
any injury or damage that happens.” But it is not 
meant by this language that a stage proprietor isa 
warrantor of the safety of his coach, its equipments, 
the competency of his driver, or other appliances 
used, but that he is bound to use the utmost diligence 
and care in making suitable provisions for those whom 
he carries. So, in McKinney v. Neil, 1 McLean, 540, 
it is held to be the duty of a stage proprietor “to fur- 
nish good coaches, gentle and well-broke horses, good 
harness, and a prudent and skillful driver,” and that 
he is liable to any passenger who may receive an in- 
jury for any defect in the particulars; and Greene, J., 
said: “With horses gentle and well broke, with 
coaches and harness good and strong, with drivers 
sober, prudent, and skillful, a stagecoach line might 
be regarded as managed with human care and fore- 
sight.’”? Frink v. Coe, 4 G. Greene, 558. The liabilities 
of the carrier arise from the duties which the law 
imposes, and, while he is not an insurer against al! 
defects, his liability extends to such as might be 
guarded against by care and skill; so that, although 
the duty is not imposed upon him of conveying bis 
passengers with absolute safety, yet his liability goes 
to the extent of requiring that he shall use all care 
and diligence in providing a suitable vehicle, safe 
horses and harness, and a qualified driver. This is 
based on the principle that, the means of transporta- 
tion being under the management of the carrier, and 
their fitness for such service peculiarly within his 
knowledge, he is bound to be supplied with every 
reasonable requisite to insure the safety of his passen- 
gers. This being so, when the duty is performed in 
the ordinary course of things, an accident would not 
be likely to happen; but, when one occurs from some 
apparent defect in the means, appliances, men, or 
apparatus employed by such carrier in the tran-por- 
tation, it affords reasonable evidence, in the absence 
of explanation by the defendant, that the accident 
arose from the want of proper care. Hence, the rule 
is well settled that, in an action'by a passenger for 
personal injuries, when it is made to appear that the 
accident resulted from defects in the carriage or in 
the appliances, or in the want of skill of the driver, or 
in the unfitness of the team, the presumption of neg- 
ligence arises, and the onus is cast upon the defendant 
to relieve himself of responsibility by showing that the 
injury was the result of an accident which the utmost 
care and foresight could not have prevented. 

When, therefore, a plaintiff establishes the relation 
of carrier and passenger, the fact that he received an 
injury from any defect in the instrumentalities which 
it was the duty of the carrier to furnish asa means 
for his transportation makes a prima facie case of neg- 
ligence against the carrier. The onus is then cast 
upon the carrier to show that he used reasonable care 
and diligence in providing a suitable conveyance,steady 
and well-trained horses, good harness and proper ap- 
pliances for the journey, and a competent driver, who 
acted with reasonable caution and skill. Ina word, 
ifacarrier would relieve himself from liability, be 
must rebut the presumption of negligence which 
arises from the happening of the accident by showing 
that the injury was not occasioned by any defect in 
the hack, or want of care or skill in the driver, or any 
neglect or want of diligence or foresight on his pait. 
Christie v. Griggs, 2 Camp. 80; Jackson v. Tollett, 2 
Stark, 87; Sales v. Stage Co.,4 Lowa, 547; Farish v. 
Reigle, 11 Grat. 711; Maury v. Talmadge, 2 McLean, 
157; Stokes v. Saltonstall, 138 Pet. 181; Boyce vy. Coach 
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Co., 25 Cal. 468; Treadwell vy. Whittier, 80 Cal. 589, 22 
Pac. 266; Story, Bailm. §§ 592-601. 

In the case at bar the record discloses the circum- 
stances under which the horses began to run and kick, 
the conduct of the driver on the occasion, and how 
the injury occurred to the plaintiff. The defandant 
claims that these circumstances afford no inference that 
it failed in its duty to provide a safe and steady team, 
or acareful and competent driver. Counsel argues 
that the fact that the team ran and kicked, or that the 
driver was careless, on this occasion, does not show 
that the team were addicted to this habit or vice, or 
that the driver was generally incompetent, and hence 
was not evidence that the plaintiff’s injury was caused 
by reason of the defendant’s negligence in providing 
an unsafe or unreliable team, or a careless and incom- 
petent driver. This is putting the onus on the per- 
son who has no means or knowing the temper or 
character of the team, or the particular skill or qualiti- 
cations of the driver, to show that the team is habitu- 
ally vicious or unsafe, or that the driver is without 
the requisite qualifications for his position. In Simson 
v. Omnibus Co, L. R.8&C. P. 391, a passenger in an 
omnibus was injured by a blow from the hoof of one 
of the horses, which had kicked through the front 
panel of the vehicle, but there was no evidence to 
show that this particular horse was vicious or a 
kicker. It was contended that a casual kick by one of 
the numerous horses employed ly the company was 
no evidence of a want of due and reasonable care on 
its part. It was argued, as here, that a horse which 
has never kicked before may do so once without ac- 
quiring the character of being vicious, and bence that 
the burden of proving the horse unsafe rested on 
the plaintiff. But in that case Bovill, C. J., said: “In 
the present case a horse drawing an omnibus belong: 
ing to the defendants, without any assignable cause, 
kicks out, and strikes and injures the female plaintiff, 
who was riding in the vehicle. It seems to me that 
that alone presents a case which calls for some ex- 
plation on the part of the proprietors It is said that 
it is the nature of horses to kick. But I think it ought 
not tobe the nature ofa horse employed to draw a 
public vebicle to kick. Proof having been given that the 
horse in question had mi-conducted itself in the way 
charged, the burden of showing that he was hot ha- 
bitually a kicker, or something to account for his hav- 
ing kicked on this particular occasion, lay on the de- 
fendants. The mere fact of his having kicked out 
was, I should say, prima facie evidence for the jury.” 
In the present care, the fact that the herses ran and 
kicked, and tbe driver was unable to control them, 
uuder the circumstances disclosed, tended to show 
that the defendant, im disregard of its duty, had pro- 
vided wild and unsafe horses, and a careless and in- 
competent driver, as charged, and cast the onus upon 
the defendant of showing that such horses were not 
habitually unsafe or unmanageable, or the driver 
negligent or incompetent, or something to account for 
the running and kicking of the hor-es, or the inability 
ofthe driver to control them, on this particular oe- 
cea-ion. In Roberts v. Johnson, 58 N Y. 616, the evi- 
dence tended to show that, while the plaintiff was 
getting out of the omnibus, the horses started, where- 
by plaintiff was violently thrown upon the ground, 
and injured. Grove, J,-aid: “This showed, prima 
Jacie, either that the horses were unsuitable for such 
s-rvice, or the driver incompetent or negligent in the 
performance of hisduty. If the starting of the horses 
was attributable to some other cause, for which the 
defendants were not responsible, it was for them to 
show it. This results from the fact that where proper 








horses and suitable drivers, who attend their busi- 
ness, are employed, the horses will not start while 
passengers are getting into and out of the stage. If 
anything occurs, causing such start, which is beyond 
the control of the driver or proprietor, they can 
readily show it. Such fact is peculiarly within their 
knowledge, while, in most cases, the persons injured 
would be entirely ignorant of it.”’ So here, witb 
equal reason, the fact that the horses misconducted 
themselves showed, prima facie, either that the horses 
were wild and unsafe for such service, or that the 
driver was negligent and incompetent in the perform- 
ance of his duty; for, if the running and kicking of the 
team was attributable to some other cause, for which 
the defendant was not responsible, it was for the de- 
fendant to show it, as such matter was peculiarly 
within its knowledge, and, generally, without the 
knowledge, of the person injured. But there was 
other evidence. It was proved that the horses were 
without breeching, and that the pole was not firmly 
fastened down by some appliance, so that the horses 
could hold the carriage back, and prevent it from run- 
ning upon them, as happened when the team turned 
from the park into the avenue, in passing down a de- 
clivity of a foot or so, when one horse got his hind leg 
over the trace, and both horses commenced to run 
and kick. The evidence for the defendant fails to ac- 
count for the horse’s getting his leg over the trace, 
but says that, “tin driving over this declivity, in some 
unknown manner one horse got his leg over the trace.”’ 
The cases cited by counsel to the effect that the fact that 
a horse becomes unmanageable on one occasion does 
not show him to be vicious in disposition are in actions 
where no contractual relations existed between the 
parties, and those that a single act of negligence by a 
servant does not establish general incompeteucy are in 
actions where the relation of master and servant ex- 
isted. As Gordon, J., said: ‘tAn employee, by his 
contract, is presumed to run the ordinary risks of the 
machinery and appliances, he is engaged to supervise 
oruse. Heisalso beld toa knowledge of the char- 
acter and obvious defects of such machinery and ap- 
pliances, as well as the skill and habits of his cosery- 
ants. A passenger,on the other hand, neither can 
know, nor is presumed to know, anything about these 
things. He has paid his nassage, and he is wholly 
passive in the hands, and at the mercy, of the trans- 
portation company and its agents. The doctrine ad- 
vocated by the defendant’s counsel, by which the pas- 
senger would be put on a par with an employee, 
will not do; it accords neither with reason nor pre- 
cedent.”? Railroad Co. v. Anderson, 94 Pa. St. 359. 





CriinaL Law—JcupiciraL Power To Sus- 
PEND SENTENCE.—lIn People v. Attridge, the 
New York Court of Appeals decide a ques- 
tion which is both novel and important. It 
was held reversing the lower court, that the 
power to suspend sentence after conviction, 
is inherent in every court of record having 
criminal jurisdiction. O’Brien, J., says: 

On the 4th of March, 1892, John Attridge was con- 
victed in the cuurt of sessions of Monroe county, 
composed of the county judge and two justices of 
sessions, upon his own plea of guilty, of the crime of 
grand larceny in the second degree. The defendant 
was a clerk in a mercantile firm, and the offense con- 
sisted in the appropriation to his own use of a sum of 
money which belonged to his employers, and which 
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came to his possession or under his charge by virtue 
of hisemployment. There were supposed to be cer. 
tain mitigating circumstances connected with the 
transaction growing out of his youth, previous good 
character, and otherwise, that were presented to the 
court through a petition signed by numerous respect- 
able citizens, who prayed that his sentence be sus- 
pended. Three days after the conviction he was 
brought before the court, and the county judge pre- 
siding sentenced him to imprisonment. The two 
justices of sessions dissented, and announced as the 
judgment of the court that sentence be suspended. 
The defendant was remanded to the custody of the 
sheriff, but discharged soon after from the commitment 
upon habeas corpus, granted by a justice of the Su- 
preme Court holding a court of Oyer and Terminer, 
on the ground that the sentence pronounced by the 
county judge. not having been concurred in by a ma- 
jority of the court, was illegal. He was however 
remanded to the custody of the sheriff, to the end that 
the court of sessions might pronounce a legal sentence 
in the case. He was again brought before that court 
on the 14th of March, and the judgment thereupon 
given that the sentence be suspended during good 
behavior. The county judge dissented, and the de- 
fendant was thereupon discharged from custody. On 
the 27th of June following, the Supreme Court, at 
special term, upon the application of the district at- 
torney, granted a peremptory writ of mandamus 
commanding the court of sessions to proceed to judg- 
ment and to sentence the defendant to the punishment 
prescribed by law. The order granting the writ has 
been affirmed at the general term. 

The precise question involved therefore is the power 
of a court of record, possessing jurisdiction in criminal 
cases, to suspend judgment after conviction. The 
court of sessions is a vourt possessing superior crim- 
inal jurisdiction and common-law powers. People v. 
Bradner, 107 N. Y. 1. It possesses all the powers 
formerly exercised by superior courts of criminal 
jurisdiction in England, except so far as these powers 
have been changed or abrogated by statute. There 
can, [ think, be no doubt that the power to suspend 
sentence after conviction was inherent to all such 
courts atcommon law. The practice had its origin in 
the hardships resulting from peculiar rules of criminal 
procedure, when the court had no power to granta 
new trial, either upon the same or additional evidence, 
and the verdict was not reviewable upon the facts by 
any higher courts. The power, as thus exercised, is 
described in this language by Lord Hale: ‘Sometimes 
the judge reprieves before judgment, as where he is 
not satisfied with the verdict, or the evidence is un- 
certain, or the indictment is insufficient, or doubtful 
whether within clergy. Also when favorable or ex- 
tenuating circumstances appear, and when youths 
are convicted of their first offense. And these arbi- 
trary reprieves may be granted or taken off by the 
justices of jail delivery, although their sessions be 
adjourned or finished, and this by reason of common 
usage.” 2 Hale P. C., chap. 58, p.412. This power 
belonged of common right to every tribunal invested 
with authority to award execution in a criminal case. 
1 Chit. Crim. Law (1st ed.), 617, 758. 

Without attempting to cellate all the authorities on 
the subject, itis sufficient to say that the power to 
suspend sentence at common law is asserted by writers 
of acknowledged authority on criminal jurisprudence, 
by the uniform practice of the courts and numerous 
adjudved cases. 2 Hawk. P. C., chap. 51, § 8; 1 Bish. 


Crim. Proe., § 1124; 4 Bl. Com., chap. 31; People v. | 
Graves, 81 Hun, 382; People v. Harrington, 15 Abb. ' 





N. C. 161; People v. Whipple, 9 Cow. 715; Carnal v. 
People, 1 Park. Cr. 262, 266; Com. v. Dowdican, 115 
Mass. 1386; State v. Addy, 14 Vroom, 114; Weaver v. 
People, 33 Mich. 297: People v. Riley, 53 Id., 260; 
Com. v. Maloney, 145 Mass. 205; Sylvester v. State, 65 
N. H. 193. 

The courts below were of the opinion that 
section 12 of the Penal Code deprives the court in all 
cases of any discretion with respect to the imposition 
of the punishment prescribed by law. The language 
of that section is as follows: ‘‘The several sections of 
this Code which declares certain crimes to be punish- 
able as therein mentioned, devolve a duty upon the 
court authorized to pass sentence to impose the pun- 
ishment prescribed.” This provision was not intended 
to, and did not, abrogate any power over the judg- 
ment which the courts possessed before. The pro- 
vision is declaratory of the law as it always existed, 
for it was always the duty of the court to impose the 
punishment upon conviction, but this duty was never 
supposed to be inconsistent with the power to sus- 
pend the judgment until the next term of the court 
or indefinitely. Since the granting of the writ in this 
ease the above section of the Penal Code has been 
amended by chapter 279 of the laws of 1893 by adding 
to it these words: ‘But such court may, in its discre- 
tion, suspend sentence during the good bebavior of 
the person convicted, where the maximum term of 
imprisonment prescribed by law does not exceed ten 
years, and such person has never before been con- 
victed of a felony.” It is admitted by the learned 
district attorney that this amendment, though passed 
since the writ in this case was directed by the order, 
is applicable to this case, as the defendant in the in- 
dictment has not yet been sentenced, and if brought 
before the court for that purpose, pursuant to the 
command ofthe writ, sentence may be suspended if 
the enactment is valid. He meets this difficulty how- 
ever by strenuously insisting that the amendment en- 
croaches upon the power of the governor to grant re- 
prieves and pardons, which is exclusively vested in 
him under the State constitution. Const., art. 4, § 5. 
There can be no doubt that if the amendment distrib- 
utes any part of the pardoning power conferred upon 
the executive tosome other department of the gov- 
ernment, the legislation is in conflict with the consti- 
tution, and invalid. The power to suspend sentence 
and the power to grant reprieves and pardons, as un- 
derstood when the constitution was adopted, was 
totally distinct and different in their origin and na- 
ture. The former was always a part of the judicial 
power. The latter was always a part of the executive 
power. The suspension of the sentence simply post- 
pones the judgment of the court, temporarily or in- 
definitely, but the conviction and liability following 
it, and all civil disabilities, remain and become opera- 
tive when judgment is rendered. A pardon reaches 
both the punishment prescribed for the offense and 
the guilt of the offender. It releases the punishment 
and blots out of existence the guilt, so that in the eye 
of the law the offender is innocent as if he had never 
committed the offense. It removes the penalties and 
disabilities and restores him to all his civil rights. It 
makes him as it were,a new man, and gives hima 
new credit and capacity. Hx parte Garland, 4 Wall. 
333; U. S. v. Klein, 13 /d. 128; Knate y. U.S., 95U. 8. 
149. 

The framers of the Federal and State constitutions 
were perfectly familiar with the principles governor- 
ing the power to grant pardons, and it was con- 
ferred by these instruments upon the executive with 
full kuowledge of the law upon the subject and the 
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words of the constitution were used to express the au- 
thority formerly exercised by the English crown, or 
by its rep! esentatives in the colonies. Hx parte Wells, 
18 How. 307. As this power was understood, it did 
not comprehend any part of the judicial functions to 
suspend sentence, and it was never intended that the 
authority to grant reprieves and pardons should abro- 
gate or in any degree restrict the exercise of that 
power in regard to its own judgment that criminal 
eourts had solong maintained. The two powers, so 
distinct and different in their nature and character, 
were still left separate and distinct, the one to be ex- 
ercised by the executive and the other by the judicial 
department. 

We therefore conclude that a statute which in terms 
authorizes courts of criminal jurisdiction to suspend 
sentence in certain cases, after conviction, a power in- 
herent in such courts at common law, which was un- 
derstood when the constitution was adopted to be an 
ordinary judicial function, and which ever since its 
adoption has been exercised by the courts, is a valid 
exercise of legislative power under the constitution. 
It does not encroach in any just sense upon the pow- 
ers of the executive as they have been understood 
and practiced from the eailiest times. The power to 
suspend the judgment during good behavior, if un- 
derstood as expressing a condition upon the compli- 
ance with which the offender would be absolutely re- 
lieved from all punishment and freed from the power 
of the court to pass sentence, is open to more duubt. 
The legislature cannot authorize the courts to abdi- 
cate their own powers and duties or to tie their own 
hands in such a way that after sentence has been sus- 
pended, they cannot, when deemed proper and in the 
interest of justice, inflict the proper punishment in 
the exercise of a sound discretion. Nor can the free 
and untrammelled exercise of this power or the right 
to pass sentence according to the discretion of the 
court be made dependent upon compliance with some 
condition that would require the court to try a ques- 
tion of fact before it could render the judgment which 
the law prescribes. The statute must not be under- 
stood as conferring any new power. The court may 
suspend sentence as before, but it can do nothing to 
preclude itself or its successor from passing the proper 
sentence whenever such a course appears to be proper. 


This, we think, is all that the statute intends, and that- 


was thé only effect of the judgment. It is a power 
which the court should possess in furtherance of jus- 
tice, to be used wisely and discreetly, and it is per- 
haps creditable tothe administration of justice in such 
eases that while the power has always existed, no 
complaint has been heard of its abuse. 





Aaistor’s Lien—Livery StasB_e Keerer.— 
The Supreme Court of California decide in 
Lowe v. Woods, 34 Pac. Rep. 959, that Civil 
Code providing that livery stable keepers 
shall have a lien dependent on possession for 
feeding horses, gives no lien to a livery stable 
keeper for boarding a horse placed in his 
charge by a person other than the owner 
without the owner’s knowledge or authority. 
Garoutte, J., says: 

That portion of section 3051 of the Civil Code bear- 
ing upon this question is as follows: ‘Any livery or 
boarding or feed stable proprietors, and persons 


pasturing horses or stock have alien dependent on 
possession for their compensation in caring for, board- 





ing, feeding or pasturing such horses or stock.” In 
Domnau vy. Green (Tex. App.), 19 S. W. Rep. 909, un- 
der a statute in all material respects similar to the 
provisions of our Code, and upon a state of facts in- 
volving the principle presented in this appeal, the 
Supreme Court of that State said: “This is not a 
question of notice, but a matter of property right, in 
which the doctrine of caveat emptor applies. In order 
for the statutory lien to attach, it is necessary that the 
animal be placed with the livery keeper by its 
owner, or some one having authority from 
him.” In Scott v. Seott, 68 Tex. 304, 4 S. 
W. Rep. 495, the court said: ‘There is nothing in 
this statute to indicate an intention to give such a lien 
on property which may be placed in such a stable as 
is mentioned by some person, neither the owner nor 
the agent of the owner. It has been held that the 
lien given by the common law to an innkeeper upon 
the horse of a traveler who becomes his guest will at- 
tach, although the guest may have stolen the horse; 
but it is not believed that such a lien has ever been 
held to exist upon property placed with one who has 
a lien only by force of a statute, by a person not the 
owner or the agent of the owner.’’ Under a quite 
similar statute the Supreme Court of New Hampshire, 
in Sargevt vy. Usher, 55 N. H. 287, said: “The idea 
that a lien may be created by a contiact of the posses- 
sor of animals for their keeping the owner being in no 
Way privy to such contract, when no rights whatever 
as aguinst the owner could be conferred or created by 
a contract of sale, seems anomalous, to say the lea-t. 
Such a thing would, as it seems to me, be a violation 
of the fundamental rights of property guarantied by 
the constitution, and, if the legislature had undertaken 
by this act to create a lien to arise on such a state of 
facts, [ think it would be the duty of the court, as 
more than intimated by Foster, J., in Jacobs v. Knapp, 
50 N. H. 82, to hold the act so far unconstitutional and 
void.” And,in the same case, Cushing, C. J., sais 
“‘Now there seems no good reason why a party nit 
the owner should be permitted to pledge the property, 
or create alien upon it, either at common law or by 

statute, any more than he should be permitted to s«!} 
it. Neither is there any good reason why a person 
who is about to establish relations with another out of 
which a lien would be created should not make tie 
same inquiries which would be incumbent on bim t» 
make if he were going to purchase the property. 
+ « « Itiscjaimed in the plaintiff’s brief that Ro!- 
inson ought to be considered in law as agent of the 
defendant; but I have seen no case in which it ha~ 
been held that a party who permits another to have 
possession of his personal property, by so doing, in 
Jaw constitutes that other his agent to sell or pledge 
that property.”? In Small v. Robinson, 69 Me. 425, it 
was held that a hackman having the possession of « 
back, upon terms similar to those upon which Woods 
was in possession of thir horse, had no interest in the 
hack that would allow him to create a lien upon it for 
repairs; the court quoting the language of Shaw, C.J.. 
in Hollingsworth vy. Dow, 19 Pick. 228, wherein be 
said: “A lien isa proprietary interest, a qualified 
ownership, and in general can only be created by the 
owner, or by some person by him authorized.” The 
principle of law here involved is also fully discussed 
in Robinson y. Baker, 5 Cush. 137; Jacobs v. Knapp- 
50 N. H. 71; and Hollingsworth v. Dow, 19 Pick. 225 

At the time Woods placed the horse in the custo) 

of plaintiffs, defendant Adams was the owner. The 
title was in her. The court so found under the agree 


ment, and authority in law is not lacking to support 
the finding. Kohler vy. Hayes, 41 Cal. 455; Hegler v- 
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Eddy, 53 Cal. 598. Adams being the owner of the 
horse, without her assent Woods could not sell it; he 
could not pledge it; neither had hethe power to 
create alien upon it by placing it in the bands of an 
agistor. Without any contract upon appellant’s part, 
without any personal liability whatever, without her 
assent in any form, and even without any notice to 
her of the facts which are claimed to have created the 
lien, it is now sought to take her property, and apply 
it to the satisfaction of Woods’ debt. Such a practice 
would be violative of the fundamental principle of 
law that no man’s property can be taken from him 
without his consent. Respondents’ counsel rely upon 
Chuch y. Garrison, 75 Cal. 199, 16 Pac. Rep. 885, to 
support the judgment attacked by this appeal. The 
question was there presented upon a general de- 
murrer toa complaint in intervention. The decision 
of the court is not as full and explicit as it might have 
been, but, as we construe it, itis there decided that 
actual ownership of the machine by the parties hiring 
the work .done was not necessary to give plaintiffs 
astanding in court. In a limited sense this is true, 
and only ina limited sense. It was never intended to 
hold that a thief, by his contract with an agistor or 
mechanic, could create a lien upon the stolen prop- 
erty, or that a stranger in no way in privity with the 
true owner could create such a lien. Aside from the 
question of estoppel the owner by reason of his negli- 
gence (and we have no such question presented in 
this case), the lien can only be created by the owner, 
orby some one duly authorized to actfor him. En- 
glish authorities, and some earlier American cases, 
have recognized a different rule as to common car- 
riers and innkeepers; but as to common carriers the 
law declared in those cases was held unsound in Rob- 
inson v. Baker, supra, and we have no doubt that as 
to innkeepers the true rule forms no exception to the 
general principle we have declared. 





RELEASE ProcureD BY Fravup—NECESSITY 
or TanpER.—The Supreme Judicial Court of 
Massachusetts in Bliss v. New York Cent. R. 
R., pass upon the necessity of a tender, back 
of money received under a release procured 
by fraud. The exact point decided is that 
where a sufferer by a train accident sues for 
damages for his personal injuries, and his re- 
lease and receipt for claims for injuries to his 
clothing and person are found, as to the lat- 
ter, to have been obtained by fraud and with- 
out consideration, though he could not have 
sued separately for the two injuries, it is no 
objection to his recovery that he has not re- 
turned the money paid him in settlement for 
his clothes. Allen, J., says: 


The defendant further contends that the plaintiff 
cannot maintain this action, because, before bringing 
it, he failed to restore to the defendant the money 
which the defendant had paid to him for the damage 
to his hat and trousers. It is plain that the plaintiff's 
release and receipt do not of themselves stand in the 
way of his maintaining the action, because, so far as 
they relate to his personal injury, they must now be 
assumed to have been obtained from him by 
fraud. Rosenberg v. Doe, 148 Mass. 560, 20 N. E. Rep. 
176; Id., 146 Mass. 191,15 N. E. Rep. 510; O’Donnell 
vy. Clinton, 145 Mass. 461, 14 N. E. Rep. 747; Squires vy. 





Amherst, 145 Mass. 192,13 N. E. Rep. 609; Mullen vy. 
Railroad Co., 127 Mass. 86; Smith v. Holyoke, 112 
Mass. 517. The release and receipt are to be read as 
ifthey did not purportto discharge any claim he 
might have for personal injury, and by reason of the 
fraud the case is free from any question of the ad- 
missibility of parol evidence to vary or control the 
writing. But the objection is that the retention of 
the money precludes him. It is true, under our de- 
cisions, that the injury to the plaintiff’s person and to 
his clothing furnished but one cause of action, and 
that a recovery of judgment by him for the injury to 
his clothing would have barred a subsequent action 
for his personal injury. Doran vy. Cohen, 147 Mass. 
842,17 N. E. Rep. 647; Knowlton v. Railroad Co., 147 
Mass. 606,18 N. E. Rep. 580; Sullivan v. Baxter, 150 
Mass. 261, 22 N. E. Rep. 895; McCaffrey v. Carter, 125 
Mass. 330; Folsom v. Clemence, 119 Mass. 473; Good- 
rich v. Yale, 8 Allen, 454; Trask v. Railroad Co., 
2 Allen, #331; Bennett v. Hood, 1 Allen, 47. 
In this respect the law, as established here, dif- 
fers from that of England, upon which the plaintiff 
relied in argument. Brunsden v. Humphrey, 14 Q. 
B. Div. 141; Colliery Co. v. Mitchell, 11 App. Cas. 127, 
144, per Lord Bramwell; McDougall v. Knight, 25 Q. 
B. Div. 1,8. In the present case, however, the plaint- 
iff recovered no judgment, and has brought no prior 
action for the injury to his clothing and tha question 
which we have to determine is whether, before bring- 
ing this action, he was bound to return the $17 re- 
ceived for the injury to his clothing, and whether the 
action is defeated by the omission so to return it. 
The defendant contends that accepting payment for a 
part of the injury which he sustained, and retaining 
the money, debar the plaintiff from maintaining an 
action for the other part of the injury, just as the re- 
covery of a judgment for one part of the injury would 
debar him. But there are good reasons for holding 
the contrary doctrine. If one sues to recover for an 
injury, he may well be held to include in his action all 
that he is entitled to sue for, in respect to that cause 
of action. But if oneis making a settlement, the 
same reasons do not apply, and if he cannot make a 
fullsettlement he may make a partial one, and thus 
eliminate one element out of the controversy. If, for 
example, there isan insurance on real and personal 
property, and a fire occurs, destroying all of the 
property insured, or if a fire set by sparks from a lo- 
comotive engine, or other wrongful act, spreads, and 
causes damage to real and personal property, or to 
different buildings of the same owner, the parties, un- 
doubtedly, may settle the claim as to one piece of 
property, leaving it open as tothe others; and in such 
case a payment for so much as has been agreed on 
certainly would not debar the owner from recovering 
what he is entitled to in respect to the rest. Now, if 
such was the oral agreement of settlement as to a 
part of the loss, but the owner was, by fraud, led to 
sign areceipt for his whole claim, and if he after- 
wards sues for that part of his loss which he has not 
been paid for, and is able to set aside and avoid the 
terms of his receipt by reason of the fraud, there is no 
good reason why the payment for his loss upon one 
piece of his property should debar him from recover- 
ing for the loss upon the rest, even though he re- 
tains the money so paid to him. Why should he pay 
it back, when it represents only the sum agreed on 
for his compensation for that portion of his loss which 
he no longer seeks to recover for? So here. The 
plaintiff must now be deemed to have received the $17 


for the injury to his clothing alone. This much was 
adjusted between the parties, and paid for. The 








272 


CENTRAL LAW JOURNAL. 


No. 13 








plaintiff, although he included a claim for damage to 
clothing in his declaration, does not now seek to re- 
cover for that loss, or to avoid the settlement which 
he says he actually made with the defendant’s agent. 
On the other hand, he stands to and affirms all that 
was included in the settlement actually made. If it 
was understood at the time that the payment was re- 
ceived only for the injury to his clothing, and that no 
claim for personal injury was settled for or released, 
and if the release and receipt were by fraud so 
phrased asto cover that claim also, and if they are 
avoidable by reason of the fraud, so far as the claim 
for personal injury is concerned, the plaintiff was un- 
der no obligation to return the money received by 
him for the injury to his clothing before bringing his 
action for the personal injury. Mullery. Railroxd Co., 
127 Mass. 86; Smith v. Holyoke, 112 Mass. 517; Bart- 
lett v. Drake, 100 Mass. 174: Walker v. Swasey, 2 Al- 
len, 312; Roberts v. Railway Co., 1 Fost. & F. 460, 


cited with approval in Lee v. Railway Co., L. R. 6 Ch. 
527, 537. 


ConstiruTionaAL Law— Proutsitinc Bar- 
BERS FROM CONDUCTING THEIR BUSINESS ON 
Sunpay.—In People v. Bellet, 57 N. W. Rep. 
1094, decided by the Supreme Court of Mich- 
igan, it was held that a statute prohibiting 
barbers from conducting their business on 
Sunday embodies a valid exercise of the po- 
lice power. The court said: 


It is urged that the act is invalid because it conflicts 
with article 6 of section 32 of the constitution of this 
State, which provides among other things, that no per- 
son shall be deprived of life, liberty or property with- 
out due process of law. and for the further reason 
that it is in conflict with the fourteenth amendment 
of the constitution of the United States which provides 
that ‘‘no State shall make or enforce any law which 
shall abridge the privileges or immunities of the citi- 
zens of the United States; nor shall any State deprive 
any person of life, liberty or property without due 
process of law, nor deny to any person within its ju- 
risdiction, the equal protection of the laws.” It is 
conceded that the State, in the exercise of its police 
power, has the right to enact Sunday laws, and that 
it also has the right to provide for the regulation and 
restriction of those engaged in an employment which, 
in and of itself, may prove harmful to the community, 
such as liquor traffic. But it is contended that the 
business of conducting a barber shop is not of this 
class, and that it is in the nature of class legislation to 
prohibit this business under more severe penalties 





than those provided for the conduct of other legiti-' 


mate business on Sunday. We do not deem the act in 
question open to such objection. By class legislation, 
we understand such legislation as denies rights to one 
which are accorded to others, or inflicts upon one in- 
dividual a more severe penalty than is imposed upon 
another, in like case, offending. In Cooley on Consti- 
tutional Limitations (page 482), it is said: ‘‘Laws 
public in their objects may, unless express constitu- 
tional provision forbids, be either general or local in 
their application. They may embrace many subjects 
or one, and they may extend to all citizens, or be con- 
fined to particular classes, as minors or married 
women, bankers or traders, and the like. The 
legislature may also deem it desirable to prescribe 
peculiar rules for the several occupations, and to es- 
tablish distinctions in the rights, obligations, duties 
and capacities of citizens. The business of common 








carriers, for instance, or of bankers, may require spe- 
cial statutory regulations for the general benefit; and 
it may be matter of public policy to give laborers in 
one business a specific lien for their wages, when it 
would be impracticable or impolitic to do the same 
for persons engaged in some other employments. If 
the laws be otherwise unobjectionable, all that can be 
required, in these cases, is that they be general in their 
application to the class or locality to which they ap- 
ply; and they are then public in character, and of 
their propriety and policy the legislature must judge.” 
In Liberman y. State, 26 Neb. 464, 42 N. W. Rep. 419, 
an ordinance of the city prohibited the keeping open 
of any business house, bank, store, saloon or office, 
excepting telegraph offices, express offices, photograph 
galleries, railroad offices, telephone offices, hotels, 
restaurants, cigar stores, eating houses, ice cream 
parlors, drug stores, etc. It was contended that the 
ordinance was open to the objection that it did not 
operate upon all citizens alike; that the respondent 
was compelled to close his place of business on Sun- 
day, while drug stores, tobacco houses and others in 
competition in business were not required to do so. 
But the court held the act valid. 





ARE ACTIONS FOR BREACH OF THE 
MARRIAGE CONTRACT IMMORAL? 
That there is much merited dissatisfaction 

with the existing law respecting breach of 

promise of marriage is evidenced by the con- 
stant and general criticism for several years 
last past. A writer in this JourNAL has al- 
ready given expression to the just feeling of 
discontent and has even questioned the legal- 
ity of the action and offered suggestions for 
its abolition.! Neither is the question excit- 
ing discussion in America alone. English 
barristers of repute, for many years, have en- 
tered protests against the maintenance of the 
present rule and have demanded a radical 
modification or complete repeal. In a very 
recent issue of the English Law Journal,’ 





the writer sternly condemns a system which 


permits award, compensatory and exemplary, 
without proof of actual loss or damage sus- 
tained. Indeed so generously favored have 
been actions of this kind, that the amount of 
recovery is not dependent upon the real loss 
occasioned by the breach, while in all other 
actions for breaches of contract the actual 
damage alone is the full measure of the award. 
There is the still further peculiarity which 
renders such an action distinct from all others 
of its class, for while founded on contract it 
embraces some of the essentials of, and is to 
be regarded as an action in tort.2 Com- 


1 18 Cent. L. J. 261; 18 Cent. L. J. 441. 
2 November, 1893. 


8 Thorne v. Knapp, 42 N. Y. 474; Chellis vy. Chap- 


' man, 125 N. Y. 252. 
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pensatory, punitive and exemplary damages 
are alike permissible. It would seem, to an 
ordinary observer, that one of the last things 
into which speculation should enter would be 
the amount of damages consequent upon 
pledges unfulfilled. Why there should be 
one rule in existence for the estimation of 
damages sustained by reason of the breaches 
of all contracts but one and a separate and 
distinct rule in the case of that one, has never 
been satisfactorily explained. It is equally 
unreasonable that an action ea contractu, 
where damages for its non-performance are 
to be assessed, can be considered as partak- 
ing of the nature of atort. Let us hope that no 
one will attempt either explanation or excuse, 
but that it will be accepted, as a legacy from 
the common law, which, while singularly just 
and salutary as a whole, was strangely unjust 
and baneful in part. Both in the nature of 
the evidence Leld sufficient to sustain it, as 
well as in the almost invariable results, both 
direct and indirect, consequent upon the right 
to maintain it, the action for breach of prom- 
ise of marriage stands separate and alone. 
Numerous cases, within and without the 
court, matters of general observation and ex- 
perience fully justify the growing sentiment, 
that suits based alone upon the non-fulfill- 
ment of this contract effect no good result, 
but are full of harm and evil. The excuse 
for the law’s existence is no reason why it 
should not be submitted to a liberal modifica- 
tion and amendment. Courts and judges 
have too long followed the old rule and too 
much deplore deviation from trodden paths, 
to warrant the hope for speedy success to- 
wards reform. But the revolution must 
come, despite tradition and conservatism, and 
its stay will not be long postponed, if the pub- 
lic are to be afforded further example, of the 
perversity of present rules, as exhibited 
everywhere and particularly in New York and 
Massachusetts. Suits for breach of the con- 
tract have rather been encouraged and _ pro- 
moted by writers on moral science, to whom 
any infraction, except for the gravest reasons, 
has been unjustifiable and immoral. But 
where do the moralities lie? The certain 
consequences of a rule are quite as much in 
evidence as the rule itself. A contract exe- 
cuted through fear, fraud or duress, can 
hardly be justified unless extreme reasons 
exist and the known consequences are just 





and beneficial. It is not merely a matter of 
opinion that the majority of cases are settled 
out of court, without resort to the 'law’s com- 
pulsion. There is either a consummation of 
the contract or the defendant, to escape no- 
toriety and unpleasant comment, heals the 
wounds of affection with a golden salve. The 
result of marriage entered into, under such 
conditions, admits of hardly an exception. 
There is general indifference, habitual neg- 
lect, failure to support, cruelty, misery and 
finally desertion or dishonor, and often both. 
Morally, there has never been a contract. 
There has not been and will not be a ‘‘meet- 
ing of minds,’’ be the period of cohabitation 
long or short. A promise to marry exacted 
at the point of a pistol or under confinement 
or duress is not enforceable even at law.* Is 
the fraud and force any less because the de- 
fendant is offered the alternative of compli- 
ance or the payment of heavy damages? In 
either case it is the policy of stand and de- 
liver. The only difference is in the choice of 
weapons, one being quite as effective as the 
other. But are the results of a broken con- 
tract comparable with the consequences of an 
enforced consummation? The first class has 
been considered by the courts to be com- 
prised of the depth of the plaintiff’s devo- 
tion ;* her lack of independent support ;*° her 
mortification and injured feelings and affec- 
tions ;’ disappointment and altered social con- 
dition. Itis presuming nothing to assert 
that no sensible woman would, for an instant, 
submit to neglect to escape from injured feel- 
ings, nor bear desertion and dishonor nor 
suffer cruelty, to avoid a social condition of 
less prestige, or to compensate her depth of 
devotion or disappointment. Actions of this 
character are not brought for the purpose of 
securing a specific performance of the con- 
tract. Suchis not the intention of the law. 
The right to compel people to marry has 
never been recognized in English or Ameri- 
can law. The sole redress of the injured 
party rests in liberal damages from a gener- 
ous and sympathetic jury.’ Itis only as an 
instrument of force, before suit, in the hands 
of the suffering victim that specific perform- 
ance can be exacted and the result is none the 


4 McCrum v. gE . Ind. 204. 

5 Sprague v. ge 611 

6 Lau Derpoll v Vt ay "62 Mich. 336. 
7 Sherman v Lawson, 102 Mass. 395. 

8 Barry v. DaCosto, 1 Har. & R. 21. 

* Chene y v. Arnold, 15 N.Y. 345. 
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less to be deplored because it is indirect. It 
is insisted that the continuance of the present 
rule encourages corrupt and immoral prac- 
tices. The large damages awarded by juries, 
and the comparative ease, with which a recov- 
ery is obtained, has so multiplied the court 
calendars with suits for breach of promise 
that hardly a term passes but that some in- 
_jured female seeks monetary redress for her 
blighted affections. And the rule has ever 
and must alway fail of its intent. The wo- 
man harmed will even be the last to seek the 
court. There is no price upon her affections, 
and publicity neither gratifies her, nor does 
money compensate the injury sustained. The 
vonfiding, sensitive, loving and virtuous, do 
not take the world into confidence or stand 
realy to dispose of their affections as if they 
were merchandise. Gold offers no balm and 
heals no pain. . But to the adventuress and 
blackmailer is opened a new field for con- 
quest, where victory is more than reasonably 
certain. The distortion of simple and inno- 
cent acts into purposes of serious concern, 
the ease with which a lie is sworn to and the 
facilities, especially in large cities, for the 
corroboration furnished by preconcerted and 
conniving perjury, the opportunities for ven- 
gence to assassinate character and the com- 
parative security from all danger, aided by 
the sympathy of the law, all afford the pro- 
fessional adventuress advantages unequalled 
for the successful propogation of her nefari- 
ous trade. Instances are plentiful, where 
illicit intercourse has furnished the plaintiff 
with her only evidence to support the contract 
to marry, and marry an alliance, alike ob- 
noxious to law and to morals, has been pict- 
ured in court, or the woful end of the trust- 
ing confidence of innocence and beauty.’ 
Much as such conditions are to be deprecated, 
it will hardly be contended that marital con- 
tracts should be based upon vicious ana im- 
moral relations. 

There is no man, however hoyest, but may 
be forced to respond in damages to a false 
charge trumped up by the professional shys- 
ter and mercenary adventuress. There are 
blackmailers to whom this practice is simply 
profitable sport and there are lawyers mere- 
tricious enough to abet it. Both classes will 

‘© Hauks v. Naglee, 54 Cal. 51; Stinefield v. Levy, 16 
Abb. Pr. 26; Baldy vy. Stratton, 11 Pa. St. 316; Boig- 


neses v. Boulon, 54 Cal. 146; Hotchkiss v. Hoge, 38 
Barb. 117. 





thrive so long as the law offers support and 
excuse. The law or science, which not only 
tacitly permits, but openly encourages a pro- 
ceeding, with consequences, so harmful and 
ruinous, requires much and strong argument 
to prove its justness or morality. But, it is 
answered, in cases of seduction there should 
be a full and complete remedy open to the 
injured woman. Such a law already exists, 
aside from any right to maintain action for 
breach of the marriage contract. As an ele- 
ment in such actions, courts have liberally 
charged that the plaintiff is entitled to in- 
creased and aggravated damages." It is 
highly probable that, in many instances large 
verdicts have been rendered, which, were 
the element of seduction wanting, would 
have been in favor of the defendant. There 
is, however, a separate and adequate remedy 
for seduction. There need be no breach of 
promise proven to sustain the action. The 
seducer must prepare to defend himself in 
civil suit or plead as a criminal before the 
bar. Damages are never small and the wrong- 
doer, while paying none too severe a penalty, 
is satisfied that justice is sometimes retribu- 
tive. Whenever actual damage is sustained 
there should be no deviation from the rule 
permitting a recovery. All of the States 
make the seducer a criminal and afford his 
victim opportunity for vindication and com- 
pensation.” Restrict the measure of dam- 
ages to the losses actually sustained, thereby 


. applying the general rule in reference to con- 


tracts and there will be no one to raise ob- 
jection. Where the contract is sufficiently 
proved and the plaintiff, in pursuance there- 
to, has incurred expense and suffered loss, it 
is but just and proper that the damages per- 
mitted be sufficient so cover the actual outlay. 
The expense occasioned in preparation for ful- 
fillment of the contract is now simply an item 
to be considered by the jury in their estimate 
of damages, the larger portion of which is 
made up of mangled feelings, humiliation, 
or a falling off in social position.” There is 
doubtless much to abominate in the present 
condition of our divorce laws, but the evils 

1t Walls v. Podgett, 8 Barb. 322; Kniffen vy. McCon- 
nell, 20 N. Y. 285. 

12 Emery v. Gowen, 4 Me. 33; Lunt vy. Philbuck, 59 
N. H. 59; Phillips v. Hoyles, 4 Gray, 568; Rollins v. 
Chalmers, 51 Pa. St. 592; Kendrick v. McCrary, 11 Ga. 
602. 

18 Smith v. Sherman, 4 Cush. 408; Steman v. Law- 
son, 102 Mass. 395; Liese v. Schultz, 53 Wis, 462. 
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existing are largely contributed to by other 
laws, the injurious effects of which are often 
overlooked. It would be hardly possible to 
determine the number of cases, which find 
their way into divorce courts as the direct re- 
sult of marriages solemnized at the threat of 
the law’s exaction. But the very large num- 
ber of desertions and separations, following 
such marriages, leave it fair to presume that 
the percentage must be great. 

The maintenance of actions for breaches of 
the marriage contract so belittle and degrades 
the relation itself, that the public is coming 
to look upon it as a matter of business alone. 
It is a sentence, with the possibilities of fi- 
nancial success or failure. The divine pur- 
pose is destroyed. The sacred institution 
has acquired a cash equivalent, and all its re- 
lations are cheapened and vulgarized. The 
rule, at best, is but a quack nostrum. It 
stiunulates rather than heals the disease. It 
essays to help the injured. The guilty are 
shielded and benefited. It violates natural 
and moral law in associating together persons 
whose happiness would be otherwise reason- 
ably assured. Blackmail is offered both op- 
portunity and encouragement. It is an in- 
strument often used to shatter honest 
reputation and to display vindictiveness. 
Misery is enforced where there might have 
been happiness, and lives intended for good 
purposes, are wrecked. Both, indirectly, in 
compelling marriage to escape the law’s 
wrath, and directly, in offering tribute to 
perjury and dishonor to obtain unrighteous 
exaction, the rule existing is a menance to 
good morals and should be amended or re- 
pealed. GeorGE Lawyer. 








LIMITATIONS — FOREIGN CORPORATIONS ~— 
ACKOWLEDGMENT. 


fHOMSON V. TEXAS LAND & CATTLE CO., LIMI- 
TED. 


Court of Civil Appeals, Texas, December 20, 1893. 

1. The statute of limitations can be pleaded bya 
foreign corporation, which does business in the State, 
in such a way, that service of process can be had on 
it, under the statute. 

2. A check for a certain sum, accompanied by a let- 
ter from the agent of a debtor company, stating that 
as near as he can make out that is the amount due, 
but that if the creditor thinks differently, he will 
make it all right, but not saying how he will make it 
all right, and containing no promise on the part of the 
debtor company, will not take the obligation for a 
greater amount out of the statute. 


Fry, J.: OnJuly 1, 1890, appellant filed suit 





in the district court, complaining that the Texas 
Land & Cattle Company, Limited, a foreign cor- 
poration doing business in the State of Texas, 
and of which A. H. Moncur, a resident of Dun- 
dee, Scotland, is president, John Tod, a resident 
of Nueces county, State of Texas, is manager, and 
James Anderson, a resident of Bexar county, 
State of Texas, is accountant, and W.S. Robert- 
son, a resident of Dundee, Scotland, is secretary, 
had made and entered into with appellant the fol- 
lowing contract, to wit: ‘Kansas City, Mo. Oct. 
20, 1885. Agreement between G. A. Thompson 
and Edwin E. Wilson, Manager. Thompson is to 
take to pasture for said Wilson on his pasture in 
the Cherokee strip during the winter of 1885 and 
1886 four thousand head of cattle, the same to 
be delivered on said pasture by said Wilson, and 
to be taken away by him at the first of May, 1886, 
or as soon as the grass is fairly good and eatable. 
Said cattle to be cared for and iooked after by 
Thompson during the winter, and to have such 
care and attention as is usual. Wilson is to pay 
for the same at the rate of fifty cents per head 
for the season aforesaid. [Signed] Edwin E. 
Wilson, G. A. Thompson.” It was further 
averred that under this contract appellant past- 
ured 4,000 cattle in his pasture in the Cherokee 
strip, in the Indian Territory, from the lst day of 
November, 1885, tothe Ist day of May, 1886; 
that appellee, by reason of the premises, became 
liable and promised to pay appellant the sum of 
$2,000, but had only paid $600 on thesame. In 
order totake the contract aforesaid out of the 
bar of the statute of limitation of four years the 
following letter was pleaded, to wit: ‘Kansas 
City, Mo., July 7th, 1886. G. A. Thompson, Esq., 
Caldwell, Kansas—Dear Sir: I have your favor 
of the 2nd of July, and enclose you herewith our 
check No. 1.486 on the Merchants’ National Bank 
of this city for $600 in payment of my account. I 
would have attended to this before, but absence 
from the city prevented. As near as we could 
get at it, we drove from the pasture about 1,200 
head of cattle, but if you think that the above 
amount is not sufficient I will make the matter a] 
right when next Isee you. Please sign and re- 
turn to me the inclosed voucher. Very truly 
yours, Edwin E. Wilson.” 

Appellee demurred to appellant's petition on 
the ground that the petition showed on its face 
that the cause of action was barred by the statute 
of limitation of four years. It is alleged in the 
petition that E. E. Wilson, the manager and 
agent of appellee, put the cattle in the pasture, 
and signed the contract and wrote the letter that 
are pleaded in the petition. Appellant, by way 
of replication to appellee’s exceptions and an- 
swer, pleaded: (1) That the defendant is a for- 
eign corporation, and cannot plead the statute of 
limitation within this State. (2) The defendant 
is nota person within the meaning of our statute 
of limitation. (3) That since the accrual of said 
cause of action the said defendant has been with- 


out the limits of this State and of the United 
States. (4) The defendant waived the statute 
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of limitation by requesting the plaintiff not to 
bring suit on the claim, which request was 
granted by plaintiff, and it would now be a fraud 
on the plaintiff’s rights to allow the defendant to 
plead the statute of limitation. The trial judge 
sustained the special exception of appellee, and 
appellant perfected his appeal to this court. 

The several assignments of error embody the 
ideas advanced in the replication heretofore set 
out. It is alleged in the original petition that ap- 
pelee was a foreign corporation, doing business 
in Texas, and that its manager and accountant 
both reside in the State of Texas. We presume 
the corporation was doing business according to 
law. It has been held that a corporation is a 
citizen of the State under whose laws it is created, 
and consequently appellee was a citizen of Scot- 
land during the time that limitation is claimed to 
have been running. A corporation can only be 
present in any locality, outside of that in which 
it is created, by and through its agent and officers ; 
and the facts that it was doing business in Texas, 
and had two officers who were resident citizens 
of the State, and that service could be and was 
obtained onit, show that, whether a citizen or 
not, appellee was a foreigner, resident in the 
State of Texas, and was residing here at the time 
of the filing of the suit. The presumption would 
be, in the absence of an allegation to the con- 
trary, that the foreign corporation doing business 
in Texas was conducting it under the laws of the 
State. This is tacitly admitted to be true by ap- 
pellant, but the position is taken in the 
first proposition under’ the first assign- 
ment of error that ‘‘a foreign corpora- 
tion is conclusively presumed to be a resident of 
the sovereignty that created it, and, as the de- 
fendant in this case is a foreign corporation, it 
was therefore out of the limits of the State at the 
time appellant’s cause of action, accrued, and has 
remained without the State ever since, and can- 
not plead the statute of limitations as a defense 
to appellant’s suit.”’, We have not had access to, 
nor does appellant cite (although citing many’), 
any decision, statute, or text-book holding that a 
foreign corporation is presumed to be a resident 
of the sovereignty that created it. There are 
many decisions holding thata corporation isa 
citizen, not resident, of the commonwealth cre- 
ating it; but there is quite a marked difference 
between residence and citizenship, and they are 
not necessarily correlative terms. Had there 
been any presumption that this corporation, be- 
ing a foreign one, was out of the limits of 
the State at the time of accrual of the 
action and ever since that time,it has been most 
effectually destroyed by the allegations in the 
petition of the making of the contract, and the 
fact that a suit was filed against it in the State of 
Texas, and service in some manner duly obtained 
on it. The very foundation of the suit of appel- 


lant was that this corporation was doing business 
in Texas, and, had it never been in Texas, service 
could in no manner known to the court have been 
obtained against it, and a judgment against it in 








personam would have been null and void. If the 
corporation can be sued in Texas, it can make 
any and all defenses permitted to any one under 
our law; and, unless there was a new promise 
that would take the matter out of the operation 
of the statute, the claim was effectually barred by 
limitation. Itis true that in New York it bas 
been held that a foreign corporation could not 
plead the statutes of limitation because it was ab- 
sent from the State, but we fail to see the cogency 
of the reasons given for the opinions so holding, 
and we know of no other American State, except 
perhaps Nevada, that coincided with his con- 
struction of statutes of limitation. The Supreme 
Court of the United States with a divided court 
sustained an opinion of the New York court on 
this point, on the ground that State courts have 
the right io construe their own statutes; but in 
the opinion of the majority of the judges it is in- 
timated that it is on this account alone that the 
ruling is sustained, and Mr. Justice Miller, ina 
dissenting opinion, says: *‘*Nor do I believe that 
the courts of any State of the Union, except New 
York, have ever held that a person doing business 
within the State, and liable at all times to be sued 
and served’ personally with process, cannot avail 
himself of the statute of limitations if the time 
prescribed by it to bar such action has elapsed 
before it was commenced. The liability to suit 
where process can at all times be served must, in 
the nature of things, be the test of the running of 
statutes.”’ Justice Strong concurred in this dis- 
senting opinion, and we think it the reasonable 
view of the question. Tioga R. Co. v. Blossburg 
& C. R. Co., 20 Wall. 137. In the case of Rail- 
way Co. v. Pennsylvania, 21 Wall. 492, it was 
held that the Pennsylvania court was authority in 
its Stute where it holds to a theory antagonistic 
to the New York idea. The corporation in this 
case does not, as contended by counsel for appel- 
lant, occupy the same position thata citizen of 
another State or county does who is doing busi- 
ness in this State through an agency. Our view 
of the case is sustained by the Supreme Court of 
Texas in an opinion rendered by Judge Gaines. 
Salt Co. v. Heidenheimer, 80 Tex. 346,15 S. W. 
Rep. 1038. The corporation, when it does busi- 
ness here, does it through its officials, and is here 
itself; and, while it may be a citizen of another 
State, may be a resident of this State. It would 
not be contended that a foreigner who resides in 
Texas could not plead the statutes of limitations 
or any other defense in the absence of a statute 
curtailing his rights, and we see no reason why a 
foreign corporation that can be sued in our courts 
should not bave the same privileges. The only 
reason that can be assigned for the provision in 
the statute causing the running of limitation to 
cease during absence from the State is because 
the party is beyond the reach of the courts, and 
whenever the person or corporation can be reached 
by personal service the reason of the rule ceases, 
and not more so in the case of an individual than 
in that of a corporation. 
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It is contended by appellant that if the corpo- 
ration did have the power and authority to plead 
the statute of limitation, then the cause of action 
was taken out of the operation of the statute by 
an acknowledgment in writing signed by the 
party charged thereby. The acknowledgment 
depended on is contaiued in a letter written by E. 
E. Wilson, alleged to be an agent of the corpora- 
tion. If this agent had any authority to bind the 
corporation, the acknowledgment of the justness 
of the claim does not seem to be one that would 
take it out of the bar of the statute. Thereis no 
acknowledgment of the justice of the claim, but, 
on the other hand, Wilson says they took out only 
1,200 head of cattle from the pasture, ‘‘but if you 
think the above amount is not sufficient I will 
make the matter allright when I see you.’”> How 
he intended to make it all right is not indicaied, 
but there is no acknowledgment of the justice of 
the claim made by him for his corporation. Says 
Chief Justice Hemphill in Webber vy. Cochrane, 
4 Tex. 35: ‘The bar interposed by the statute, 
it is held now. can be repelled only by an express 
promise, which must be proved in a clear and ex- 
plicit manner, and be in its terms unequivocal 
and determinate. And if there be no express 
promise, but one is to be raised by implication of 
law from the acknowledgment of the party, such 
acknowledgment should contain an unqualified 
and direct admission of a previous subsisting 
debt which the party is liable and willing to pay, 
or the acknowledgment must be coupled with 
such circumstances as irresistibly imply a prom- 
ise to pay, and unaccompanied by any expres- 
sion declarative or qualification indicative of a 
contrary intention.”’ The letter seems to be an 
individual one on the part of Wilson, and, while 
he states that he will make it all right, that dec- 
laration certainly does not acknowledge the just- 
ice of the claim of $2,000, or any other sum; and 
it is just as reasonable to suppose that he meant 
that he would convince appellant that he had 
only put 1,200 head of cattle in the pasture, and 
therefore was only indebted in the sum of $600, 
which he had paid, as to suppose that he in- 
tended, asa lawfulagent of his company, to ac- 
knowledge the justice of the claim of appellant. 
There are numerous cases reported involving the 
construction of letters and other writings, which 
were alleged to have lifted the bar of the statute 
of limitations; but it is unnecessary to refer to or 
discuss them, for, in the very nature of things, 
the language employed in each case must be con- 
strued and passed upon, and given effect or not, 
as reason and judgment may determine. 


We have considered this question of the statute 
of limitations herein as thoughit had been al- 
leged that appellee had been a resident of Texas 
all the time, but there is no allegation in the pe- 
tition that the corporation was doing business in 
Texas, except at the time the suit was instituted; 
and, as the contract was executed in Kansas City, 
the letter written at the same place, and the cat- 
tle pastured in the Indian Territory, it would 





seem that the appellee was not doing business in 
Texas until about the time the suit was filed. 
There is in the supplemental petition a direct 
allegation that the appellee had been without the 
limits of the State since the accrual of the action. 
Had the contract been made in Texas, and the 
corporation had then left the State, the time of 
the absence could not be computed as part uf the 
limitation; but there is no allegation that the 
corporation had ever been in Texas until the suit 
was filed. Neither is there any allegation as to 
where the appellee was located during all these 
years. Weare of the opinion that, unless the 
corporation was located here at the time the con- 
tract was executed, and then left the State, the 
statute would run in its favor, whether in or out 
of Texas. Snoddy v. Cage, 5 Tex. 107; Love v. 
Doak, Jd., 343; Fisher v. Phelps, 21 Tex. 556. 
There being no allegation of what the laws of 
limitation were in the State where the corpora- 
tion resided during the time prior to its removal 
to Texas, the presumption would be that its laws 
were the same as those of Texas, and that the 
cause of action was barred. We are of the opin- 
ion that there was no errorin the judgment of 
the lower court, and the same is affirmed. 


NorTe.—There can be no doubt that the doctrine of 
the principal case is supported, not only by principle, 
but by the great weight of authority. Both sustain 
the view that the true test of the running of the stat- 
ute of limitations is the liability of the party, who in- 
vokes its bar, to service of process, through the period 
prescribed, and that, consequently, if the operations 
of the foreign company within the jurisdiction, were 
such as to render it liable to suit, that it may plead 
the statute. It has been so held in Alabama: Hess v. 
Central, etc. R. Co., 66 Ala. 472; in California: Law- 
rence v. Ballou, 50 Cal. 258; in Vermont: 28 Vt. 401; in 
Illinois: Pennsylvania Co. vy. Sloan, 1 Ill. App. 364; in 
Montana: King v. Nat. M. & E. Co., 4 Mont. 1, 4 Am. 
& Eng. Corp. Cas. 14; in Virginia: Connnecticut Mut. 
L. Ins. Co. v. Duerson, 20 Gratt. 630; in Towa: Wall v. 
Chicago, ete. R. Co., 69 Iowa, 498; Winney v. Sand- 
wich Mfg. Co. (Iowa), 50 N. W. Rep. 565; affirmed 53 
N. W. Rep. 421; and in the ‘Federal Courts: Ex- 
press Co. v. Ware, 20 Wall. 548; McCabe v. Illinois 
Central R. Co.,4 McCrary, 492. See also, Koons v. 
Chicago, etc. R. Co., 28 Iowa, 493; Cobb v. Illinois- 
Cent. R. Co., 38 Iowa, 601. Compare Abell v. Penn. 
Mut. Ins. Co., 18 W. Va. 400; North Mo. R. Co. v. 
Akers, 4 Kans. 453; Waterman v. Sprague Mfg. Co., 55 
Conn. 554, 12 Atl. Rep. 240. 

In Montana it was held that a foreign company, by 
subjecting itself to a penalty in consequence of its 
failure to file its charter or act of incorporation, as re- 
quired by statute, would not lose its right to plead the 
statute of limitations, since such failure to comply 
with the law does not disqualify it from being sued. 
King v. National M. & E. Co., 4 Mont. 1, 4 Am. & Eng. 
Corp. Cas. 14. 

In Iowa the doctrine has been carried a step further 
in logical sequence and it is held that, by withdraw- 
ing its business and discontinuing its agency, a foreign 
corporation, though previously subject to be sued in 
the jurisdiction may b “a non-resident” within 
the provision of a statute that, ‘‘the time during which 
defendant is a non-resident of the State shall not be 
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included in computing any of the periods”’ of the statute 
of limitations. Winney v. Sandwich Mfg. Co. (Iowa), 
50 N. W. Rep. 565, affirmed 53 N.W. Rep. 421. The New 
York rule, as stated in the principal case, is different. 
The decisions recognize the theory that a foreign cor- 
poration is a “resident” only of the State of its crea- 
tion, and rest upon the ground that the policy of the 
law requires that no persons, who are domiciled 
abroad, ought to be allowed to impute laches to their 
creditors for not pursuing them into the foreign ju- 
risdiction where they reside. Olcott v. Tioga R. Co., 
20 N. Y. 210, overruling Faulkner v. Delaware, etc. 
C. Co., 1 Denio, 441. See to the same effect Mallory v. 
Tioga R. Co., 3 Keyes, 354; Thompson vy. Tioga R. Co., 
83 Barb. 79. These decisions fixed the rule in that 
State, that a foreign corporation cannot plead the 
statute, which was subsequently extended to foreign 
companies, continuously doing business in the State 
and having a large amount of property and a manag- 
ing agent resident therein, and subject to the service 
of process there. Rathburn v. Northern Central R.Co., 
50 N. Y. 656; Boardman vy. Lake Shore, ete. R. Co., 84 
N. Y. 157, 185. This construction of the New York stat- 
ute was reluctantly followed by the supreme Court of 
the United states in a case coming from that jurisdic- 
tion. Tioga R. Co. v. Blostring, etc. Co., 20 Wall. 137. 
The New York rule has been adopted in Nevada 
(Robinson v. Imperial 8S. M. Co., 5 Nev. 44; State v. 
Central Pac. R. Co., 10 Nev. 47; Barstow v. Union 
Consolidated S. M. Co., 10 Nev. 386), and, in a recent 
decision, by the Supreme Court of Wisconsin. Lar- 
son v. Aultman & Taylor Co., 56 N. W. Rep. 915. 
Nearly akin to this question of permitting a foreign 
corporation to plead the statute of limitations, when 
sued as a defendant is the question of permitting it to 
claim the disability of non-residence, when the statute 
is pleaded against its demand; and it has been decided 
upon like principle, that if, during the statutory 
period, it was actually present, by its agents in the 
local jurisdiction, doing business and in a position to 
assert its rights, and protect its interests by suit, then 
it cannot claim that it was under the disability of non- 
residence. Bank v. McKenzie, 2 Brock (U. S.) 393; 
Clarke v. Bank, 10 Ark. 516, 52 Am. Dee. 248. 
WILLIAM L. MURFREE, JR. 
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1. ABATEMENT—Assignment for Benefit of Creditors. 
—An action may be maintained by a creditor against 
an insolvent debtor, notwithstanding he may have 
made an assignment of his property under Gen. Laws 
1881, ch. 14+, and this is so whether the action is com- 
menced before or after the assignument; nor is the 
creditor barred of bis right to proceed to judgment on 
such action by reason of his having filed bis claim with 
the assignee inthe insolvency proceedings.—SMITH V. 
ST. PAUL GERMAN FIRE Ins. CO., Minn.,57N. W. Rep. 
475. 

2. ADMINISTRATION — Allowance to Widow. — Under 
subdivision 2,§ 176, ch. 23, Comp. St. 1893, a Probate 
Court has authority to make an allowance to a widow 
out of the personal estute or income of the real estate 
of her deceased husband, necessary for her mainte- 
nance, according to her circumstances, during the 
settlement of the estate, although jthe husband, by his 
will, lawfully disposes of all his property, and the 
widow has accepted the provisions of such will. — 
GODMAN V. CONVERSE, Neb., 57 N. W. Rep. 394. 


3. ADOPTION — Recording. — Under Code, § 23(9, au- 
thorizing the adoption of a minor, section 2309, pro- 
viding for the execution of an instrument of adoption 
which shall be filed in the recorder’s office, and section 
2310, declaring that, on the execution and filing for 
record of such instrument, the relation between the 
parent and child by adoption shall be that between 
parent and child by birth, the instrument must be 
filed for record while the child isa minor, or there is 
no valid adoption.—MCCOLLISTER V. YARD, Iowa, 57N. 
W. Rep. 447. 


4. ALTFRATION OF INSTRUMENT.—A note which, after 
its execution, is secured by a mortgage, is not materi- 
ally altered by ared-ink memorandum to that effect 
made on its margin without the maker’s knowledge.— 
YOsT Vv. WATERTOWN STEAM -ENGINE Co., Tex., 248. W. 
Rep. 657. 

5. APPEAL.—A party who, after appealing from a de- 
cree in his favor, voluntarily accepts the benefits or 
receives the advantage of the decree is thereby pre- 
cluded from afterwards prosecuting his appeal. — 
HARTE V. CASTETTER, Neb., 57 N. W- Rep. 381. 

6. APPEAL BOND. — The sureties on astay bond on 
appeul cannot contend, in an action on the bond, that 
the judgment from which the appeal was taken had 
never been entered, and that consequently the bond 
was void, where both the bond itself and the record on 
the appeal recite such entry, and where the cause was 
heard on the appeal as if entry had been made, and 
for over two years the execution of the judgment was 
Stayed by the appeal.—PaRROT V. KANE, Mont., 35 Pac. 
Rep. 243. 

7. ASSIGNMENT FOR BENEFIT OF CREDITORS — Re 
ceiver.—Where a banking corporation has made a 
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valid voluntary assignment of all its assets, the court, 
on application of a judgment creditor, under Sanb. & 
B. Ann. St. §§ 3216, 3217, cannot sequester the assets in 
the hands of the assignee, and appoint a receiver 
therefor, so as to supersede the assignment, and 
change the rule for the distribution of the proceeds of 
the assignment to the rule presc: ibed by statute in re- 
ceivership cases.—GARDEN CITY BANKING & TRUST CO. 
v. GEILFu8S, Wis.,57 N. W. Rep. 349. 

8. ASSUMPSIT—Duplicity.—A complaint in assumpsit 
which alleges that defendant has failed to keep a 
promise to pay a specified sum for money paid, goods 
furnished, and money loaned is not objectionable for 
duplicity, since the several transactions constitute 
but one cause of action.—HOUGH Vv. HOUGH, Oreg., 35 
Pac. Rep. 249. 

9. BANKS — Deposits—Set-off—Receivers.—Debts of a 
partner and his firm to a bank cannot in equity be set- 
off by a receiver of the bank against trust moneys, 
which the partner, after the debts were contracted, 
mingled with the firm deposits, without the bank’s 
knowledge, and the whole amount of which remained 
continuously in the bank until it failed.—KNIGHT V 
FIsHRR, U. 8. C. C. (Penn.), 58 Fed. Rep. 991. 


10. BANKS—Payment of Forged Checks.—In an ac- 
tion against a bank to recover a deposit it appeared 
that the money was paid out by defendant upon checks 
to which pluintiff’s name was forged by his clerk; thut 
the forgeries covered a periud of six months; and that 
monthly during this period defendant furnished pluint- 
iffa statement of his account, and returned him all 
checks that it had paid onthe account: Held, that the 
bank was only liable for payments made before the 
furnishing of the first monthly statement.—FIR8sT NaT. 
BANK V. ALLEN, Ala., 14 South. Rep. 335. 


11. CARRIERS OF PASSENGERS—Street Railroads—Neg- 
ligence.—In an action for personal injuries resulting 
from an electric shock caused by contact with defend. 
ant’s street car while alighting therefrom, evidence 
that the car was so charged with electricity as to injure 
a person by contact with any purt establishes a prima 
facie case of negligence.—DENVER TRAMWAY CO. V. 
REID, Colo., 35 Pac. Rep. 269. 

12. CARRIER — Warehousemen.—Where a railroad 
company safely transports the trunk of a passenger to 
his destination, and delivers the trunk to the pussen- 
ger, who takes out some of its contents, the company’s 
duty as carrier ceases, and the fact that its station 
agent consents to the retention of the trunk at the 
station forthe convenience of the passenger attaches 
to itonly the liability of a warehouseman.—GALVES- 
TON, H. &S8. A. Ry. Co. v. SmiTa, Tex., 248. W. Rep. 
668 

13. Census—Refusal to Answer Questions.—The pro- 
vision of the act of July 6, 18/2, imposing a penalty for 
refusal to answer questions upon officers of corpora 
tions engaged in productive industry, from which or 
from whow answers “are herein required,” is ineffect- 
ive, becuuse there is no provision, in that or any other 
act, requiring such corporations or their officers to 
answer the questions.—UNITED STATES V. MITCHELL, 
U.8. D.C. (Ohio), 58 Fed. Rep. 994. 

14, CERTIORARI — Sufficiency of Petition.—A writ of 
certiorari will not lie where a person has adequate re- 
lief against the grievance of which he complains, such 
as aremedy by appeal, orsome other mode of review 
is given by law; and, if he has nosuch relief or rem- 
edy, this fact must be disclosed upon the face of the 
petition for the writ: Held, that no such facts ap- 
peared affirmatively in the petition in this case.— 
STATE V. OLSON, Minn., 57 N. W. Rep. 477. 

15. CHATTEL MORTGAGES — Construction.—A mort- 
gage of cattle, as between the parties, covers the in- 
crease, though there is no special provision to that 
effect.—FirstT NAT. BANK OF AUSTIN Vv. WESTERN 
MortTa. & Inv. Co., Tex., 248. W. Rep. 691. 

16. CHATTEL MORTGAGES— Want of Consideration.—A 
plea alleging that defendant executed a note and 





mortgage on plaintiff's promise to loan to defendant, 
which he failed to do, does not show fraud in the ex- 
ecution of the note and mortgage, but want of con- 
sideration.—LEWIS V. SIMON, Ala.,14 Souch. Rep. 381. 

17. CHATTEL, MORTGAGES — Recordation.—Failure to 
file a chutte]l mortgage raises a presumption of fraud, 
in the absence of change of possession, as against sub 
sequent mortgagees, which may be rebutted by show- 
ing that the mortgage was made in good faith.—Davis 
Vv. BOWMAN, Oreg., 35 Pac. Rep. 264. 

18. CONTEMPT—Newspaper Articles.—The general 
rule is that where a publication in a newspaper, being 
reud by jurors and attendants in the courts, would 
have a tendency tointerfere withthe proper and un- 
biased administration of the laws in pending cases, it 
may be adjudged acontempt, and accordingly pun 
ished.—STATE V. JUDGE OF CIVIL DISTRICT COURT, La , 
14 South. Rep. 310. 

19. CONTRACT—Warranty.—A guaranty, in a contract 
for the erection of blast furnaces for an iron company, 
that all the work sbull be “done in good, workmanlike 
manner, and of suitable material, and each part to be 
adequate in design, strength, capacity, and workman 
ship for the purposes for which it is intended,” the 
work to be examined by the company’s superintendent 
bi weekly, and finally accepted if to his satisfaction, 
is not a guaranty that the plant, asa whole, shall be 
adequate in design, strength, capacity, and workman- 
ship for the purpose intended.—SHEFFIELD & BiR- 
MINGHAM COAL, lRoN & Ry. Co. V. GORDON, U. 8.8. O., 
148. C. Rep. 343. 


20, CONTRACTS — Custom.—Under a contract for the 
erection of a monument, the inscription to include 
four lines of verse, it isthe duty of the persons order- 
ing the monument to furnish the verse, and failing ip 
this,the contractor may omit the verse, and recover 
the contract price, less the cost of the inscription.— 
EASTERN GRANITE CO. V. HEIM, Iowa, 57 N. W. Rep. 
437. 

21. CORPORATIONS—Contracts —Where a president of 
a corporation agrees that the corporation sboll assume 
the debts of a person it cannot be held liuble by a cred 
itor of such person, no corporation action with rela- 
tion to the contract being shown, but it being claimed 
simply that money paid on the contract came Into pos- 
session of the corporation.—HAMILTON V. BATES, Cal., 
85 Pac. Rep. 304. 


22. CORPORATIONS — Liabilities of Subscribers for 
Stock.— Defendant signed # paper agreeing to take 
$1,000 worth of stock in a corporation to be organized 
with a capital stock of $200,000. The corporation was 
organized when $60,000 had been subscribed, but de- 
fendunt paid no part of his subscription, did net sign 
the stock subscription book, nor vote for directors: 
Held, that defendant is not liable on his subscription 
to creditors of the curporation.—STEARNS V. SOPRIS, 
Colo., 85 Pac. Rep. 281. 


23. CORPORATIONS—Appointment of Receiver.—Under 
the fifth subdivision of section 254 of the Civil Code, a 
receiver, may be appointed at the suit of a stock- 
holder, where the business and affairs of a corporation 
have been so mismanaged that it has become insolv- 
ent, and where it is nade to appear that all the officers 
and directors of the same have conspired together to 
divert its business to another compuny, digsipute its 
funds, and fraudulently absorb and apply its assets to 
the individual benefit of such officers.—IN RB LEWIS, 
Kan., 35 Pac. Rep. 287. 


24. CORPORATIONS— Powers.—A corporation created 
for the purpose of dealing in lands, and expressly em- 
powered to purchase, subdivide, and sell, and to 
make any contract essential to the transaction of its 
business, is authorized to contract for the construc- 
tion of a bridge to render its lands assessible, and may 
agree to pay therefor in its bonds and those of an 
other corporation, controlled by the same parties.— 
Fr. WorTH CiTy Co. Vv. SMITH BRIDGE Co., U. 8. 8. C., 
148. C, Rep. 839. 
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25. CORPORATIONS — Insolvency—Stockholders.—Un- 
der Chapter 34 §§ 8, 9, a stockholder’s liability for un- 
paid subscriptions tothe stock does not continue af- 
ter he has transferred it, except where the transfer was 
for the purpose of defrauding creditors.—SPILMAN V. 
MENDENHALL, Minn., 57 N. W. Rep. 463. 

26. CORPORATIONS — Contracts by Officers.—Where 
the officers of a corporation, on its behalf, makea 
contract for the purchase of lumber, with a secret ar- 
rangement with the seller for a commission thereon 
for themselves, the corporation, on learning of such 
secret arrangement, may rescind the contract of pur- 
chase, and, having done so, the officers cannot re- 
cover the commissions.—JAMESON V. COLWELL, Oreg., 
35 Pac. Rep. 245. 

27. CouNnTY CLERK—Bond.—Under the general statute 
reluting to fees and salaries, county clerks are entitled 
to no more compensation than the salaries fixed by 
law; and all fees received by them for official services 
should be accounted for, and deducted from each 
quarterly allowance of salary.—BOARD OF COM’RS OF 
GRAHAM COUNTY V. VAN SLYCK, Kan., 35 Pac. Rep. 299. 

28. COUNTY CERTIFICATE — Rights of Transferee.— 
County certificates issued for jurors’ and bailiffs’ serv- 
ices are not negotiable paper, and a purchaser thereof 
takes them subject to all the defenses which the county 
has against the vendor.—ALLEN V. MCCREARY, Ala., 14 
South. Rep. #20. 

29. CRIMINAL EVIDENCE—Arson.—On a trial for arson, 
the ownership of the house burned may be proved by 
oral evidence.—WILSON V. STATE, Tex., 248. W. Rep. 
649. 

30. CRIMINAL EVIDENCE — Homicide — Evidence of 
Threats.—In a prosecution fer murder itis proper to 
allow evidence of the threats of certain persons against 
deceased, though defendant was not present when 
they were made, when testimony had been previously 
introduced showing the participation of defendant, 
with such persons, in the difficulty which ended in the 
death of deceased.—BELL V. STATE, Tex., 24S. W. Rep. 
644. ° 

31. CRIMINAL LAW — Murder — Following Statute.— 
An indictment alleging that defendant, with premedi- 
tated malice, assaulted deceased with a revolver, and 
beat her upon the head, inflicting a wound from which 
she instantly died, is not rendered insufficient by an 
omission to allege, in terms, an intent to kill, when 
“murder,” as defined by the statute, may consist in an 
unlawful killing without any considerable provoca- 
tion, or under circumstances showing an abandoned 
or malignant heart.—DAVIS Vv. PEOPLE OF TERRITORY 
OF UTaH, U.S.S.C., 148. C. Rep. 328. 

32 CRIMINAL Law—Presence of Accused.—A person 
charged with a misdemeanor may be tried therefor in 
hisabsence.—STATE V. LUCKER, S. Car., 18 8. E. Rep. 
797. 

33. ORTMINAL LAW — Reasonable Doubt. — The rule 
which requires proof in criminal cases such as will ex- 
clude all reasonable doubt of the guilt of the accused, 
in order to authorize a conviction, is not limited to 
prosecutions for felonies, but applies as well to mis- 
demeanors.—VANDEVENTER V.STATE, Neb., 57 N. W. 
Rep. 397. 

34. CRIMINAL LAW—Jeopardy.—The prosecuting at- 
torney may interpose a demurrer to a plea in bar of- 
fered under section 449 of the Criminal Code by a pris- 
oner indicted fora felony, and have the judgment of 
the court whether the facts stated in such plea are suf- 
ficent, if true, to prevent the trial of the prisoner for 
the crime for which he stands indicted and arraigned. 
But, where the plea in bar is good, then the issues 
raised by it, and the State’s reply thereto, must, and 
can only, be tried by a jury.—ARNOLD V. STATE, Neb., 
57 N. W. Rep. 3738. 

35. CRIMINAL TRIAL—New Trial. — Crim. Pr. Act, § 
396, authorizing an appeal by the State on ‘‘a question 
of law reserved by the State,” does not authorize an 
appeal from an order granting defendant a new trial.— 
STATE V. NORTHRUP, Mont., 35 Pac. Rep. 228. 





36. CRIMINAL PRACTICE — Burglary.—An indictment 
alleging that defendant “feloniously, willfully, and un- 
lawfully, and in the night-time, broke open and en 
tered the dwelling house of H, with the intent then 
and there to commit a felony,” charges burglary, with- 
out further alleging whether the intqnt was to steal, or 
commit a crime on some person.—SLAUGUTER V. Com- 
MONWEALTH, Ky., 24S. W. Rep. 622. 

37. CRIMINAL TRIAL—Murder.—The State may exam 
ine a person summoned as ajuror on a trial for mur- 
derin the first degree, concerning prejudice against 
the death penalty, for the purpose of a peremptory 
challenge, though the jury are required to fix the pun- 
ishment at either death or imprisonment for life, in a 
verdict of guilty, and such prejudice is not a ground 
for challenge for cause.—STATE v. DOOLEY, Iowa, 57 N. 
W. Rep. 414. 

38. DAMAGES— Injuries to Wife.—In an action bya 
husband for loss of his wife’s services, occasioned by 
a tortious personal injury to her, he can recover the 
reasonable value of such services as have been lost to 
him from the time of theinjury to the date of trial; 
and in calculating the amount the jury muy tuke into 
consideration the nature of the services, and all the 
circumstances of the case. There need be no direct or 
express evidence of value, either by the duy, week, 
month, or any other period of time. or of any aggre- 
gatesum. The peculiar relation which the wife sus- 
tains to her husband and his household tukes her 
services out ofthe rules of law which apply to com- 
puting the value of services rendered by hirelings or 
ordinary servants.—METROPOLITAN St. R. CO. v. JOHN- 
50N, Ga., 188. E. Rep. 816. 

39. DEATH BY WRONGFUL AcT. — Under Rev. St. § 
4256, providing for such damages as are fair in refer- 
ence to the pecuniary injury resulting from the death 
to the relatives of the deceased, a complaint is defect- 
ive which does not show any person who has sus- 
tained pecuniary damage, or any person to whom de- 
ceased’s life would have been of pecuniary advantage, 
or any person to whose pecuniary support his life 
would have contributed.— TOPPING v. TOWN OF ST. 
LAWRENCE, Wis.,57N. W. Rep. 365. 

40. DEATH BY WRONGFUL ACT.—Const. 241, which pro- 
vides that,when death results from negligence or 
**wrongful act,” the action fordamages shall be prose- 
cuted by the personal representative of the deceased, 
does not apply to Gen. St. ch. 1,§ 6, which gives a 
rightof action for damages to “the widow or minor 
child of a person killed by the wanton or malicious use 
of fire arms,” since the words “wrongful act” were in- 
tended only todenote acts from which negligence 
could arise.—MCCLURE V. ALEXANDER, Ky., 4 8S. W. 
Rep 619. 

41. DEATH BY WRONGFUL AcCT—Parties.—In an action 
by a widow, for the benefit of herself avd child, for 
the death of her husband, a release by the parents of 
deceased of all claims against defendant by reason of 
the gson’s death, is a good defense to defendant’s mo- 
tion for a newtrial on the ground thatthe parents 
were necessary parties plaintiff.—FT. WortH & D.C. 
Ry. Co. v. WILSON, Tex., 248. W. Rep. 686. 

42. DEATH BY WRONGFUL ACT — Action by Parent.— 
Hill’s Code, § 34, giving the parent or guardian a Tight 
of action for the injury or death ofa child, applies only 
where the child is a minor.—CRA?T Vv. NORTHERN PAC 
R. Co., Oreg., 35 Pac. Rep. 250. 


43. DEDICATION OF STREET.—In order to establish the 
existence of a public highway over private property 
by dedication, the animus dedicendi is essential, and 
must be clearly proved.—BROWN V. STEIN, Neb., 57 N. 
W. Rep. 401. 


44. DEkEDs—Husband and Wife.—In Oregon aconvey 
ancetoa husband and wife creates an estate by en 
tirety.—NOBLITT V. BEEBE, Oreg., 35 Pac. Rep. 248. 

45. DEED — Acknowledgment — Correction.—Where 
the deed of a married woman has passed from the cus 
tody of the notary who took her acknowledgment and 
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indorsed thereon a defective certificate, he cannot 
thereafter, without a re-examination of such grantor, 
or the consent of the parties, indorse any sufficient 
certificate on the deed, so as to make it effectual to 
pass title.—STONE V. SLEDGE, Tex., 248. W. Rep. 697. 

46. DEED—Business Homestead—Wife.—Land which 
was formerly occupied as a business homestead, but 
which has been abandoned as such, may be conveyed 
by the husband without the joinder of the wife.— 
DICKSON V. ALLEN, Tex., 248. W. Rep. 661. 

47. DivoncE—Abandonment.—Though a wife volun- 
tarily leaves her husband with the intention of aban- 
donment, yet where she comes back and offers to live 
with him again within three years, and the husband 
refuses to live with her as his wife, he is not entitled 
toa divorce on the ground of three years’ abandon- 
ment, under Rey. St. art. 2861, since the separation 
and abandonment must concur forthe full period of 
three years, without fault, consent, or procurement of 
the spouse abandoned.—HANNIG V. HANNIG, Tex., 248. 
W. Rep. 695. 

48. DURESS—Note Obtained by Threat.—Written se- 
curities extorted by meuns of threats of prosecution 
for criminal offenses of which the party threatened 
was guilty in fact, but which were in no manner con- 
nected with the demand for which compensation was 
sought, may be avoided by the parties executing them, 
not only in the hands of the original payee, but of his 
assignees, having notice ofthe circumstances under 
which such securities were taken.—THOMPSON V. NIG- 


-GLEY, Kan., 35 Pac. Rep. 290. 


49. EASEMENT—Conlinuous Use.—Tvu show his right 
toa gate in a partition fence, and access toa hydrant 
in the neighboring lot, defendant may prove that the 
former owner of both lots put inthe hydrant for their 
joint use, and that both before and after said owner’s 
conveyance to defendant, 21 years before, the occu- 
pants of his lot continued to have such access.—ORMS- 
BY V. PINKERTON, Penn., 28 Atl. Rep. 300. 


50. EJECTMENT—Impeaching Title—Intoxication of 
Mortgagor.—Where a mor*gage conveyance, of real 
estate, and a title acquired by foreclosure proceedings 
thereunder, are sought to be impeached and declared 
void, by a subsequent purchaser from the mortgagor, 
upon the ground of unsound mind of the mortgagor at 
the time of the execution of the mortgage, caused by 
the habitual use of intoxicating liquor to such an ex- 
tent as to destroy his reasoning faculties, the burden 
of proving such unsoundness of mind is upon the 
plaintiff, and which he must also show affirmatively 
existed at the time of the execution of the mortgage.— 
Youn V. LAMONT, Minn., 57 N. W. Rep. 478. 

fl. EMINENT DOMAIN—Riguts and Remedies.—In con- 
demnation proceedings, in 1572, after the damages 
were assessed, and the assessment returned, the rail- 
road company did not elect in writing, within 10 days, 
to abandon the appropriation of the land: Held, that 
the owner hada right to have the damages so assessed 
breught into court, and paid to the clerk for his use, 
before the taking of the land, or any other step in the 
proceedings, except the filing of exceptions to the re 
port of the commissioners under Gen, St. 1865, ch. 66. 
—STATE V. WITHROW, Mo., 24S. W. Rep. 638. 

52. EQUITY PRACTICE—Exceptions to Apswer.—When 
a plaintiff inequity files exceptions to an answer, the 
exceptions should be noted as filed, and at once be set 
down for argument.—HARTMAN V. EvAns, W. Va., 188. 
F. Rep. $10. 

53. ESTOPPEL.—If the acts or statements of a person 
are not done or made for the purpose of influencing 
the conduct of a third party, and such third party has 
not relied upon the same, or been induced thereby to 
enter upon acourse of action resulting to his injury, 
no estoppel arises in his behalf.—COFFELT v. FIRST 
NAT. BANK OF HOLTON, Kan., 35 Pac. Rep. 289. 

54. EvIDENCE—Books of Account.—In an action on an 
account, it was error to admit plaintiff’s books to prove 
it, wherethe only person who testified tothem was 





plaintiff's general book-keeper, who supervised such 
books, but did not make the entries himself, and where 
it was not shown that the person who made the en- 
tries was dead, or out of the country, as required by 
Gen. St. 1883, § 3642.—CHARLES V. BALLIN, Colo., 35 Pac. 
Rep. 279. , 

55. EVIDENCE -- Proof of Handwriting.—A writing 
specially prepared forthe purpose of comparison is 
inadmissible on a question of genuineness.—HICKORY 
Vv. UNITED STaTES, U. 8.8. C., 148. C. Rep. 334. 


56. EXECUTION — Mortgaged Rolling Stock.—Under 
Gen. Laws 1868, ch. 56, §§ 1-3 (Gen. St. 1878, ch. 34, §§ 71- 
73), a railroad, with its rolling stock, and personal 
property properly belonging to the road and apper- 
taining thereto, is, in favor of mortgagees under mort- 
gages or deeds of trust executed and recorded pursu- 
ant to those sections, one property, the different items 
of which cannot, as to such mortgagees, be levied on 
separately. The remedy of creditors, in such a case, 
against the road, its rolling stock, and appertaining 
personal property, must be against it as an entirety, 
and not against its several parts.—( ENTRAL TRUST Co. 
OF NEW YORK V. MORAN, Minn., 57 N. W. Rep. 471. 

57. FEDERAL CourTs —Criminal Jurisdiction— Sen 
tence.—A Federal Court has no jurisdiction to sentence 
a convict to imprisonment in a State penitentiary, ex- 
cept asexpressly authorized by statute, namely, when 
the imprisonment is to be for more than a year (Rev. 
St. §§ 5541), or at hard labor (section 5542).—IN RE BON.- 
NER, U.S.S.C., 148. C. Rep. 323. 

58. FRAUDULENT CONVEYANCES — Fraud.—The mere 
fact that a non-resident, who purchases lands from 
his brother, subsequently gives the latter a power of 
attorney to dispose of all his lands in the State, raises 
no presumption that the purchase was for the purpose 
of defrauding the brother’s creditors, it appearing that 
the doner had other lands in the State.—GOTTLIER V. 
THATCHER. U.S.S. C., 148. C. Rep. 319. 

59. GARNISHMENT—Chattel Mortgage.—The creditors 
of a chattel mortgagor may tert the validity of the 
mortgage by the garnishment of one who is in posses- 
sion of the mortgaged property as the agent of the 
mortgagee.— CITIZENS’ STATE BANK V. COUNCIL BLUFFS 
FUEL Co., Iowa, 57 N. W. Rep. 444. 

60. HIGHWAYS—Dedication.—A dedication as a street 
ofa strip ofthe public domain, made before the pas- 
sage of the donation law, is not binding on one who 
subsequently acquires title under such law to atract 
containing the strip so dedicated.—LEwIs V. CITY OF 
PORTLAND, Oreg., 35 Pac. Rep. 256. 

61. HUSBAND AND WIFE—Wife's Separate Property .— 
The wife’s covenants, where she binds her property as 
security for her husband's debts, should not be con- 
strued to create a personal liability beyond the prop- 
erty mortgaged, unless sheis a party to the contract 
of indebtedness.—KNOLL V. KIESSLING, Oreg., 85 Pac. 
Rep. 248. 

62. INNKEEPERS — Ejecting Guest. — In an action 
against an innkeeper for causing the death of a guest by 
putting him out of doors in a winter storm while sick, 
the court properly qualified a charge that, if deceased 
were troublesome tothe guests, defendant might put 
him out with no needless ferce, by stating that such 
troublesome acts must be willful; that if they resulted 
from sickness, defendant could only remove him ina 
manner suitable to his condition.—MCHUGH V. SCHLOS- 
SER, Penn., 28 Atl. Rep. 291. 

63. INJUNCTION—Judgment.—A judgment will not be 
enjoined merely because it is void, but plaintiff must 
show that he has no adequate remedy at law.—FULLER 
v. TOWNSLEY-MYRICK DryY-Goops Co., Ark., 248. W. 
Rep. 635. 

64. INSURANCE—Conditions.—An insurance company 
cannot avoid its obligation to pay a loss on the ground 
that the interest of the insured ix not truly stated in the 
policy, as required therein, where the insured truly 
answered the questions in the applications, and the 
insurance agent knowingly and intentionally wrote 
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, them down differently.—CREED v. SUN FIRE OFFICE OF 
LonDON, Ala., 14 South. Rep. 323. 

65. INSURANCE — Authority of Agent. — As plaintiff 
was warranted in presuming that one who had ad- 
justed fordefendant insurance company, by its direc 
tion, a loss onthe contents of a building for a firm of 
which he (plaintiff) was a member, had authority to 
act for defendant in the adjustment of the loss on the 
building itself,a waiver by such adjuster of the fur- 
nishing of rroofs of loss under the policy on the build- 
ing was binding on defendant.—SLATER V. CAPITAL 
Ins. Co., lowa, 57 N. W. Rep. 422. 

66. INSURANCE — Waiver of Condition. — Since the 
standard policy cannot be filled in with conditions in- 
eonsistent with or waiving any standard condition 
(Laws 1891, ch. 195), aloval agent cannot, when insur- 
ance is effected, orally waivethe standard condition 
against future additional insurance.— BOURGEOIS V. 
NORTHWESTERN NaT. Ins. Co., Wis., 57 N. W. Rep. 
347. 

67. INTOXICATING LIQUORS—Civil Damage Act.—Un- 
der the ‘‘civil damage act,’ the fact that minor chli- 
dren are able to support themselves, and had done so 
prior to the death of the father, is a proper fact for the 
jury to consider in ascertaining the amount of dam- 
ages to be allowed; but itis error to instruct the jury 
that to the extent thata child had in the past sup- 
ported himself the law preciudes any recovery; the 
duty to support, and the probability of future support, 
as well asthe fact of past support, being elements for 
eonsideration. — HOUSTON V. GRAN, Neb., 57 N. W. 
Rep. 403. 

68. JUDGWENT—Correction.—A judgment in an ac- 
tion aguinst an administrator thut is entered against 
him personally will be corrected on appeal therefrom, 
asthe error is one that is appurent on the judgment 
roll.—DAv18 V. LaMB, Cal., 35 ruc. Rep. 306. 

69. JUDGMENT—Payment. — Where judgment is ren 
dered against a savings bank for a deposit with accrued 
dividends, the creditor having leave to apply for any 
relief needed to fix the amount and enforce payment, 
and later a decree is entered fixing the amount due to 
date at a certain sum, for which judgment is rendered 
against the bank, the first judgment is interlocutory, 
and payment of the second discharges both. — WHEE- 
LOCK V. GODFREY, Cal., 35 Pac. Rep. 316. 

70. JUDGMENT — Vacation. — No further notice toa 
judgment creditor or his attorneys of a motion by the 
judgment debtor to vacate the judgment was necessary 
where the motion was addressed on the docket to such 
attorneys, and they appeared when the motion was 
éalled to contest action on the motion because written 
notice was not served on them or their client, and then 
contested the motion on its merits. — JENNINGS V. 
PEARCE, Ala., 14 South. Rep. 319. 

71. JUDGMENT — Vacation at Subsequent Term. —A 
District Court is without power to vacate or modify its 
own judgments subsequent to the term at which they 
are entered, except fur the grounds enumerated in 
section 602 of the Code.—MCBRIEN V. RILEY, Neb., 57 N. 
W. Rep. 335. 

72. LANDLORD AND TENANT—Oil Lease — Forfeiture.— 
A forfeiture of an oil lease contuining a clause that the 
lessee ‘‘agrees to commence operations on the premises 
or forfeit this lease within sixty days, and to complete 
a well In five months,” is effected by the non-cowmple- 
tion of a well within the five months, as the stipulation 
for aforfeiture applies tothe time of completing, as 
well as to that of commencing, operations. — CLEMIN- 
@6ER V. BADEN Gas Co., Penn., 28 Atl. Rep. 293. 

73. LEGISLATION—Dispensing with Reading of Bill.— 
Under Const. art. 4, §° 15, providing that a bill shall be 
read on three several days in each house before its 
passage, unless, in acase of exigency, two-thirds of 
the house, where the bill is pending, shall vote to dis- 
pense therewith, the reading ofa bill may be dispensed 
with by a resolution exnressly numing the bill, though 
including other bills. — PEOPLE v. GLENN COUNTY, 
@al., 35 Pac. Rep. 303. 





74. LIMITATIONS — Commencement of Action. — A 
summons is not ‘‘sued out,’ within Code, § 2631, pro- 
viding that ‘‘the suing out of the summons is the 
commencement of a suit, whether it be executed or 
not, if the suit be continued by an alias, or recom- 
menced at the next term,” till it passes from the clerk 
to a proper officer, with a bona fide intention to have it 
served.—WEST V. ENGEL, Ala., 14 Suuth. Rep. 333. 

75. MANDAMUS — Secretary of State. — Mandamus wil) 
not lie to compel the secretary of State tofurnish a 
certified copy of an amendment tothe State constitu- 
tion, as such, where the Supreme Court has adjudged 
that such amendment was not legally adopted, though 
Code, § 3706, provides that every public officer having 
the custody of a public record shall give any person, on 
denand, acertitied copy thereof,on payment of the 
fees.—HARVEY V. MCFARLAND, Iowa, 57 N. W. Rep. 410- 

76. MANDAMUS—To County Board. — The rendition of 
a judgment against a county is an auditing of the 
claim, within the meaning of the statute; and it be 
comes the duty of the commissioners to allow it as an 
audited claim, unless some sufficient defense exists to 
the judgment. It makes no difference in this rule 
whether, in the action in which the judgment was 
obtained, the county was plaintiff or defendant. — 
STATE V. BOARD OF COM’RS OF LANDER COUNTY, Nev., 
35 Pac. Rep. 300. 

77. MARRIAGE PROMISE — Damages —In an action for 
breach of promise, plaintiff may allege and prove, as 
an element of damages, seduction under promise of 
marriage, though a statute gives a woman a right of 
action for her own seduction. — OSMUN V. WINTERS, 
Oreg., 35 Pac. Rep. 250. 

78. MASTER AND SERVANT—Injuries to Volunteer.—If 
a person volunteers to assist the se: vants of another, 
the master owes him no contract duty, and he assumes 
allthe ordinary risks incident to the situation, and 
cannot recover from the muster for an injury caused 
by a defect in the instrumentalities used, or by the 
mere negligence of the servants.—EVARTS V. ST. PAUL, 
M. & M. Ry. Co., Minn.,57 N. W. Rep. 459. 


79. MASTER AND SERVANT — Defective Appliances.— 
Between the railroad company and its employees, the 
railroad company is required to exercise reasonable 
and ordinary care and diligence, and only such, ip 
furnishing to its employees reasonably safe machinery 
and instrumentalities forthe operation of its road.— 
Kansas City & P. R. Co. v. RYAN, Kan., 35 Pac. Rep. 
292. 

80. MECHANIC’s LIEN — Mortgage.—The priority of 
lien on a building given to one who furnishes material, 
as against an existing incumbrance on the land, by the 
provisions of section 5480, Comp. Laws, does not exist. 
unless the building or improvement on which such 
priority of lien is claimed was wholly erected subse 
quently tothe attaching of the lien of the incumbrance, 
and the lien claimed to be prior thereto is for work 
done or material furnished in such erection. Such 
priority of lien exists only when the holder of such 
lien can have the building or improvement sold, and 
removed from the land, without unlawfully invading 
the rights of the earlier incumbrancer.—JAMES RIVER 
LUMBER CO. V. DANNER, N. Dak., 57 N. W. Rep. 343. 


81. MECHANIC’S LIEN—Vendor's Lien.—The vendor in 
an executory contract for the sale of land subjects his 
estate in the property toa mechanic’s lien for improve- 
ments erected thereon by the vendee, where his agree 
ment withthe vendee is of such character as tore 
quire the construction of the building, and to consti- 
tute the vendee his agent in such construction.— 
SHEEHY V. FULTON, Neb., 57 N. W. Rep. 395. 


82. MECHANIC’S LIENS—Notice to Owner.—Service of 2 
written notice of the filing of a statement for me- 
chanic’s lien on an attorney who is intrusted by the 
owner withthe business of adjusting the claims of 
the contractor and subcontractors is service on an 
“agent” of the owner, within Code, § 2134.—WICKHAM VY. 
MONROE, Iowa, 57 N. W. Rep. 434. 
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83. MECHANICS’ LIEN—Mortgages.—Under Gen. St. § 
2148, providing that, for work or material for an ‘‘en 
tire” structure, erection, or improvement, a mechan 
iec’s lien shall attach to the building, ereetion, or im- 
provement, in preference to a prior mortgage, the 
right of lien is not limited to one who contracts for or 
puts up the entire structure, but is given to one who 
contributes to the erection of an entire building.— 
CHURCH V. SMITHEA, Colo., 35 Pac. Rep. 267. 

84. MORTGAGE.—Upon the facts held that the instru- 
ment did not constitute a mortgage on real estate.— 
MORTGAGE BaNnK & INV. CO. V. HANSON, N. Dak., 57 N. 
W. Bep. 345. 

85. MORTGAGES— Foreclosure—Parties.—C was a nec- 
essary party defendant toan action to foreclosea 
mortgage for the price of 200 acres of land, where he 
had actual possession of 30 acres under a title para- 
mountto thatof the mortgagor, but from the same 
common source, and his possession amounted to an 
eviction sufficient to entitle the mortgagor to cluim 
damages for breach of warranty, and the mortgagor 
had tendered payment to the value of the rest of the 
land, and it was a question whether C owned the 30 
acres in fee, or owned a life estate in them, with ulti- 
mate reversion to the mortgagor.— HUNT V. NOLEN, 8S. 
Car., 18S. E. Rep. 798. 

86. MORTGAGES—Liability of Mortgagee.—A recital in 
a deed that the land conveyed is subject to mort- 
gage, the consideration for which the grantee ‘‘as- 
sumes and agrees to pay,” imposes on him a per 
sonal obligation to pay the mortgage debt; and the 
grantor may enforce the obligation without first pay- 
ing the mortgage debt himself, as the payment thereof 
isa part of the consideration of the deed.—BURBACK 
v. Roots, Colo., 35 Pac. Rep. 275. 

87. MUNICIPAL ENDOWMENT — Dissolution.—Where a 
mutual endowment association, whose policies are to 
be paid from a fund raised by assessments on the 
holders of policies, is dissolved under Gen. St. 1878, ch. 
34, § 415, the maturing of its immatured policies is ar- 
rested, and the right of holdersthereof is to share, as 
members of the association, in its assets, after its lia- 
bilities are discharged.—GRAY V. MERRIMAN, Minn., 57 
N. W. Rep. 463. 


88. MUNICIPAL CORPORATIONS — Issue of Bonds.—A 
city will not be restrained from issuing bonds, where 
there has been a majority vote therefor, one vote being 
allowed for every $100 of taxed property, including 
that of corporations and estates; its charter (Act Dec. 
24, 1890) declaring the right to issue bondsto beina 
majority vote of the city, a person to have one vote 
for every $100 worth of property on which he pays 
taxes.— WILSON V. CITY COUNCIL OF FLORENCE, S. Car., 
188. E. Rep 792. 


89. NEGLIGENCE—Proximate and Concurrent Cause. 
—Plaintiff’s daughter, while stepping onto a platform 
at the gateway of plaintiff's house, over a telegraph 
pole left by defendant on the ground, slipped from the 
platform, wet from rain, and fell back onto the pole: 
Held, in an action for loss of services, that if plaintiff, 
knowing of the presence of the pole, failed to remove 
it within a reasonable time and his negligence was the 
proximate cause of the injury, he could not recover. 
but if it simply contributed to the injury, while de- 
fendant’s negligence was the controlling cause, 
plaintiff's negligence would not defeat recovery, but 
would mitigate damages.—POSTAL TELEGRAPH CABLE 
Co. v. ZOPFI, Tenn., 248. W. Rep. 633. 


90. NEGLIGENCE— Damages.—In action for permanent 
personal injuries, an instruction that plaintiff is en- 
titled to compensation for his diminished capacity to 
earn money, and his inability ‘‘to pursue his ordinary 
business,” is not error where the court further charged 
that, if plaintiff is not totally disabled from perform- 
ing any work, then he is entitled only to compensation 
for the degree in which he has been disabled from per- 
forming labor in the future.—CAMPBELL Vv. FISHER, 
Tex., 248. W. Rep. 661. 








91. NEGLIGENCE— Injuries to Property by Water. — 
Where a company collects large quantities of water on 
its premises, for its own purposes, and discharges the 
water upon the bed of a street, in consequence of 
which the lot of an abutting owner is flooded, it will be 
liable for the injury thereby occasioned.—BALTIMORE 
BREWERIES’ UO. V. RANSTEAD, Md., 28 Atl. Rep. 273. 


92. NEGOTIABLE INSTRUMENT—Surety .— Where, at the 
time of aloan by Ato B, to be secured by the note of 
B, with C as surety, whose signature B agrees to pro- 
cure the loan money is advanced, and B signs and de- 
livers the note to A, who subsequently hands it back 
to him to procure the signature of C, and the latter, at 
B’s request, signs, and it is delivered to A, C’s signing 
is to be referred tothe agreement of B with A, and there 
is a consideration to support O’s undertaking as 
surety.—BOWEN V. THWING, Minn., 57 N. W. Rep. 468. 


93. PARTNERSHIP—Continuing Business.—A surviving 
partner has no right to convert firm lands into corpo- 
ration stock in order to continue business as such cor 
pogation nor have deceased’s administrator and the 
guardian of his infant heirs any power to agree to the 
conversion. — WELD Vv. JOHNSON MANUF’G Co., Wis., 57 
N. W. Rep. 374. 

94. PAYMENT—Assignment of Debt.—A debtor cannot 
discharge a debt, of whose assignment by his creditor 
he has had notice, by answering as garnishee of such 
creditor that he is indebted, and paying the judgment 
rendered against him.—KITZINGER V. BECK, Colo., 35 
Pac. Rep. 278. ° 

95. PLEDGE—Stocks— Repledge— Notice. — Signature 
in blank of the assignment and power of attorney to 
bargain, sell, and transfer, on the back of stock certifi 
cates delivered as a pledge, .s notice to third persons 
of the pledgee’s lack of authority to repledge them for 
his own debt.—GERMAN SAV. BANK OF BALTIMORE CITY 
Vv. RENSHAW, Md., 28 Atl. Rep. 281. 

96. PROHIBITION—Removal of City Officer.—Prohibi- 
tion will not lie to prevent the common council of a 
city from proceeding with the investigation of charges 
preferred against the counselor of such city with a 
view of his removal from office, where there is no 
charter provision giving the council the power of re 
moval.—-SPEED V. COMMON COUNCIL OF CITY OF DE- 
TROIT, Mich., 57N. W. Rep. 406. 


97. PUBLIC LanpDs—Grant for Railroad Construction. 
—Const. 1869, inhibiting the legislature from granting 
lands to railways, did not deprive a railway company 
of land certificates alrgady earned by construction 
work under laws previously in force, though it may 
not have actually had in operation any number of 
miles on its track prior to such constitution.—QUINLAN 
v. Houston & TEX. CENT. Ry. Co., Tex., 24S. W. Rep. 
693. 

98. RAILROAD COMPANIES—Laying Track in Street.— 
A grant to defendant railroad company’s predecessor 
of the right to construct and maintain its railroad in 
the street, in front of plaintiff’s lot, as the same was at 
the date of the instrument constructed, gives defend- 
ant no right to destroy the street as a highway in front 
of plaintiff's lot.—Evans v. CHICAGO, 8ST. P.,M. &0. 
Ry. Co., Wis., 57 N. W. Rep. 354. 

99. RAILROAD COMPANIES—Injuries to Stock.—A rail- 
road company is liable for injuries to horses on its 
rigbt of way, where the horses came onto the right of 
way through a gate which it was the company’s duty 
to keep closed.—_MANWELL V. BURLINGTON C. R. &N. 
Ry. Co., Iowa, 57 N. W. Rep. 441. 

100. RAILROAD COMPANIES— Fences—3teck Killing.— 
Plaintiff’s cattle escaped from his pasture through G’s 
insufficient fence, and were turned into the highway, 
and abandoned by G. An ox wandered across G’s land 
to defendant’s railroad, and was killed by its locomo- 
tive without the engineer’s negligence: Held, that 
plaintiff could not recover therefor, since, under the 
circumstances, defendant owed plaintiff no duty to 
fence against his cattle.—MORSE V. BOSTON & L, R.CO., 
N. H., 28 Atl. Rep. 286, 
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101. RAILROAD COMPANIES— Negligence. — The stat- 
utory regulations as to rate of speed and giving of sig- 
nals apply only to grade crossings, and not to one over 
or under the highway.—JENSON V. CHICAGO, ST. P., M. 
& O. Ry. Co., Wis., 57 N. W. Rep. 359. 

102. REAL ESTATE AGENTS—Contraet.—To a request 
by landowners to be released from a contract made 
with brokers to find a purchaser of their land, the 
brokers replied that unless they could convince the 
principals by Thursday morning, at 8 o’clock, that 
they could make a sale, they could ‘‘then” waive all 
claims under it: Held, that it did not constitute a 
waiver of the original contract on the failure to per- 
form the condition named in suchreply, but wus a 
conditional promise to waive in futuro, and did not af- 
fect the original contract. —OULLAHAN V. BALDWIN, 
Cal., 35 Pac. Rep. 310. 

108. RECEIVERS— Rights of Creditors. — Property in 
the hands of a receiver, acting under the orders of the 
court, cannot be seized by a creditor.—STATE V. ELLIS, 
La., 14 South. Rep. 308. 

104. REFORMATION OF EXECUTOR’S BOND.—An exegu- 
tor’s bond which, by mistake, fails to mention the 
name ofthe estate, or the person forthe administra- 
tion of whose estate the instrument is given, may be 
reformed so as to show the name of such person.— 

FOLEY V. HAMILTON, 57Ilowa, N. W. Rep. 439. 


105. RELEASE OF CLAIM.—One may sue for personal 
injuries without tendering a return of money received 
for arelease of his claim, which he contends was ob- 
tained by fraud, and while he was mentally incapa- 
citated, it being sufficient that the court instructs 
that, if the jury find for plaintiff, they deduct from the 
amount awarded the sum already received.—O’BRIEN 
v. CHIcaGo, M. &StT. P. Ry. Co., lowa, 57 N. W. Rep. 
425. 

106. REPLEVIN — Redelivery Bond—Estoppel.—When 
personal property in the hands of athird person is 
attached as the property of the attachment debtor, 
and enumerated in the return of the attaching officer, 
and such third person institutes an action in claim and 
delivery to procure areturn of the property to himself, 
but, before the property is actually returned to his 
possession by the attaching Officer, such officer gives a 
redelivery bond, and retains the possession of the 
property, such officeris estopped from denying that 
all the goods mentioned in his attachment return were 
not in his possession at the time the writ of replevin 
was executed.—GRISWOLD V. SUNDBACK, 8. Dak., 57 N. 
W. Rep. 339. 

107. SALE—Warranty.—O, on selling a horse to J, de- 
livered an instrument, partly written and partly 
printed, and signed by O, reciting: “Office of O, Im- 
porter of Horses. Horses constantly on hand. Every 
animal guarantied a breeder. Sold this day to J a 
horse, and, if itdoes not give satisfaction, it may be 
exchanged for another:” Held, that this was a war- 
ranty thatthe horse was an averuge breeder, under 
which J could retain it, and refuse to pay more than 
its value, without exercising the option to exchange. 
—HEFNER V. HAYNES, Iowa, 57 N. W. Rep. 421. 

108. SCHOOL DISTRICTS—Taxation.—The regularity of 
the organization of a graded school district, in exist- 
ence and in the exercise of corporate powers for nearly 
60 years, cannot be attacked in proceedings to enjoin 
the colection of a tax assessed by it.—KEWEENAW 
Ass’N SCHOOL DIST. NO. 10F TOWNSHIP OF HANCOCK, 
Mich., 57 N. W. Rep. 404. 

109. STATUTES — Depositaries of County Funds.— 
Chapter 50, Sess. Laws 1891, relating to the keeping of 
State and county funds, is not in conflict with the con- 
stitution, either as containing more than one subject, 
or because of its providing that it shall not apply until 
the expiration of the terms of office of the State treas- 
urer and of the several county treasurers in office at 
the time of its passage.—HOPKINS v. ScoTT, Neb., 57 N. 
W. Rep. 391. 

110. TAXATION — Bank Account of Non-resident.— 
Moneys standing to the credit of a non-resident firm 





on the books of a New Orleans bank are not taxable.— 
CLASON V. CITY OF NEW ORLEANS, La., 14 South. Rep. 
306. 

111. TAXATION—Situs of ‘‘Stock in Trade.’—A mer- 
chant’s stock in trade is ‘‘goods and chattels perma- 
nently located,” within Const. art. 3, §51, providing 
that such goods and chattels are taxable in the city or 
county where they are so located.—HOPKINS V. BAKER, 
Md., 28 Atl. Rep. 284. 

112. Tax DEED—Vendor and Purchaser.—Where one 
of two joint owners ofafarm, whichis heavily mort- 
gaged, purchases his co tenant’s interest, and has the 
deed executed to his son, who gives the grantor a 
mortgage for unpaid purchase money, and assumes 
and agrees to pay the existing mortgages, which the 
grantor afterwards purchases, the father of such 
grantee cannot obtain avalid tax deed to such farm, 
pursuant to a sale for taxes accruing after the pur- 
chase, so as to defeat the grantor’s rights under his 
mortgages.—PERKINS V. WILKINSON, Wis., 57 N. W. 
Rep. 371. 

113. Tax SALE — Validity. — Where certain lots in an 
addition to a city are described on the tax list accord- 
ing tothe recorded plat, and sold for taxes by such 
descriptions, the purchaser cannot, ip an action by 
the owner to redeem the lots, question the sufficiency 
of the plat.—PAxTON Vv. Boss, Iowa, 57 N. W. Rep. 428. 


114. TENANTS IN COMMON. — Where property in the 
management of one cotenant is sold for taxes, and 
purchased by him, the purchase inures tothe benefit 
of all the cotenants so far as it discharges the lien for 
taxes, and does not divest them of their interests if 
they elect to avoid the sale.— TANNEY V. TANNEY, 
Penn., 28 Atl. Rep. 287. 

115. TRESPASS TO TRY TITLE — Common Source.—In 
trespass totry title to a strip of land between adjoining 
owners, defendant pleaded not guilty, but on the trial 
produced testimony to show that part of the strip was 
covered by his deeds. The court found that said deeds 
did not include any ofthe strip: Held, that plaintiff 
could show title from a common source as to the part 
so claimed, as if such source had been pleaded by de 
fendant.—HUTH V. HEERMANN, Tex., 248. W. Rep. 664. 

116. TRIAL—Instructions.—It is not error to refuse an 
instruction which has been already substantially given. 
—KAHN V. BRILLIANT, Cal., 35 Pac. Rep. 309. 

117. VENDOR’sS LIEN—Defenses.—It is no defense to an 
action to foreclose a vendor’s lien on lots purchased 
with reference to a plat, that the vendor, by a survey 
made subsequent to the sale, changed the location of 
the lots on the plat, as that would not defeat the pur- 
chaser’s title to the lots, as originally platted.—GIRARD 
Vv. MOORE, Tex., 248. W. Rep. 652. 


118. VENDOR AND PURCHASER — ‘‘Quitclaim and Con- 
vey.”—The words ‘‘quitclaim and convey,” in a certain 
contract, construed as being used in the sense of 
‘‘convey by quitclaim,’” and as binding the obligor 
merely to quitclaim his interest in the premises, and 
not to make good title.—BRAME Vv. TOWNE, Minn., 57 N. 
W. Rep. 454. 

119. WIFE’S SEPARATE EsTATE—Power.—Gen. St. ch. 
113, § 4, which provides that a married woman may, by 
will, dispose of any estate secured to her separate use 
in the exercise of a written power to make a will, 
authorizes a married woman to dispose by will, during 
coverture, of an estate secured to her separate use by 
her husband under an antenuptial contract whicb 
gave her the right to convey and devise it. — JOHNSON 
v. JOHNSON, Ky., 248. W. Rep. 628. 

120. WITNESS—Transaction with Decedent.—A grantor 
delivered to K a deed to his illegitimate daughter, to 
be put on record, for her benefit,on hisdeath. After 
his death, K had the deed recorded, acting on behalf 
ofthe grantee, a minor; and he was attorney for her 
and her mother in an action brought by them to re- 
cover theland: Held, that K was not disqualified as a 
witness for plaintiffs in such action on the ground of 
interest,—HAYDEN V, EASTER, Ky., 248, W, Rep. 627, i 
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